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I. INTRODUCTION
This amicus curiae brief is prompted by deep concern about the difficulties encountered by immigrant workers, often among the most poorly paid and poorly treated workers in our country, when they attempt to exercise their employment rights.  As is shown below, employers profit unfairly from the hiring of undocumented immigrants; first, by employing a group of workers who will work under conditions that their United States citizen counterparts would not tolerate, and second, by using immigration status as a tool to make sure that legitimate complaints are not heard.  

This brief is based on two premises:  first, that immigrant workers’ labor rights are doubly damaged when employers who violate the law are allowed to escape liability by focusing on immigration status in litigation, and second, that when the labor rights of the most vulnerable are chilled, the labor rights of all workers and the very purposes of both the immigration laws and the anti-discrimination laws are undermined.  Amici urge the court to defer to the discretion of the trial court in this case and allow it full use of its powers to oversee discovery in a way that accommodates the needs of defendants for legitimate discovery without unnecessarily chilling the rights of the most vulnerable workers in our country.

Amici do not argue the relevance of immigration status to the remedies sought in the underlying action, which argument is the province of the parties.  Amici seek only to show the court the real-world impacts of forced disclosure of immigration status, in order to demonstrate that the trial court used its discretion properly in this case.

II. Identity of Amici Curiae

The National Employment Law Project (NELP) has worked for over 30 years to advance the workplace rights of low-wage workers, including immigrant workers.  Both directly and through its network with local community groups, labor unions and legal services organizations, NELP has represented thousands of immigrant workers attempting to enforce their labor rights. NELP attorneys have written, lectured, litigated, and engaged in policy advocacy on behalf of low-wage immigrant workers throughout the United States.

The Mexican American Legal Defense and Educational Fund (MALDEF) is a national civil rights legal organization founded in 1968 to promote and protect the rights of Latinos in the United States through litigation, advocacy, and education.  MALDEF has a long history of advancing the civil rights of Latino immigrants, primarily in the areas of employment, education 

and Constitutional rights.

John Trasvina was Special Counsel for Immigration Related Unfair Employment Practices at the U.S. Department of Justice from 1997 through 2001.  In that capacity, he headed the federal office authorized to enforce the anti-discrimination provisions of IRCA.  Indicative of the continued breadth of immigration-related job discrimination, during his tenure the Office obtained 600% more in back pay and 700% more in civil penalties while reviewing 46% more cases and obtaining settlements and favorable decisions in 150% more than at the beginning.  

Amici curiae file this brief pursuant to the accompanying motion for Leave to File Amicus Curiae brief under Fed. R. App. P. 29(b) TA \l "Fed. R. App. P. 29(b)" \s "Fed. R. App. P. 29(b)" \c 4 . Additional amici are further identified in that document.

III. Argument

Rule 26 of the Federal Rules of Civil Procedure requires that the potential harms of disclosure of discovery sought be weighed against the need for that discovery.   TA \l "Rule 26(c)" \s "Rule 26(c)" \c 4 Rule 26(c) gives the trial court the power to issue protective orders particularly tailored to balance adequately the interests of the party seeking the discovery and the party fearing the harm that will come from disclosure.
  In this case, the potential harms to plaintiffs, as well as to the purposes of the Immigration Reform and Control Act (IRCA) and of Title VII of the Civil Rights Act, are very great if discovery is permitted without limitation. In fact, immigration status and the threat of deportation are weapons that are frequently used by unscrupulous employers against low wage workers who seek to enforce rights such as the protection against workplace discrimination provided by Title VII.  

A. Employers Use Immigration Status to Chill Employees’ Exercise of Their Workplace Rights.

1.    Even though the Immigration Reform and Control Act (IRCA) made it unlawful for an employer to knowingly employ a worker who is not documented, employers in many industries continue to hire undocumented workers.

Because of their vulnerability and willingness to work hard in difficult jobs at low wages without complaint, undocumented immigrant workers make attractive employees to U.S. businesses.  A recent study by the Pew Hispanic Center finds five million unauthorized workers in the U.S. economy. The manufacturing sector employs 1.2 million undocumented workers.  The services sector employs 1.3 million undocumented workers.  One million to 1.4 million undocumented workers labor in the fields.  Six hundred thousand 

more work in construction and seven hundred thousand work in restaurants. 
B. Lindsay Lowell and Roberto Suro, How many undocumented: The TA \l "Lowell, B. Lindsay, and Roberto Suro, How many undocumented: The" \s "B. Lindsay Lowell and Roberto Suro, How many undocumented: The" \c 3  

numbers behind the U.S.—Mexico Migration Talks, Pew Hispanic 

Center (Mar. 2002) available at  http://www.pewhispanic.org/site/docs/pdf/howmanyundocumented.pdf.  California is home to nearly one-quarter of the undocumented immigrant population in the U.S.  Jeffrey Passel, New Estimates of the Undocumented Population in the United States 2 Migration Policy Institute (2002), available at http://www.migrationinformation.org/feature/display.cfm?ID=19 TA \l "Passel, Jeffrey, New Estimates of the Undocumented Population in the United States 2 Migration Policy Institute (2002), available at http://www.migrationinformation.org/feature/display.cfm?ID=19" \s "Jeffrey Passel, New Estimates of the Undocumented Population in the United States 2 Migration Policy Institute (2002), available at http://www.migrationinformation.org/feature/display.cfm?ID=19" \c 3 .
In 1996 and 1997, Immigration and Naturalization Service (INS) inspections found that 23% of workers at Nebraska and Iowa meatpacking plants had questionable employment authorization documents.  An INS inspection of eighty-nine construction businesses in Las Vegas found that 39% of workers appeared to be unauthorized to work.  Inspections of seventy-four Los Angeles-area garment contractors found 41% of the employees were unauthorized to work. General Accounting Office, GAO/GGD-99-33, Illegal Aliens:  Significant Obstacles to Reducing Unauthorized Alien Employment Exist 6 (Apr. 1999)(on file with amici) TA \l "General Accounting Office, GAO/GGD-99-33, Illegal Aliens:  Significant Obstacles to Reducing Unauthorized Alien Employment Exist 6 (Apr. 1999)(on file with amici)" \s "General Accounting Office, GAO/GGD-99-33, Illegal Aliens:  Significant Obstacles to Reducing Unauthorized Alien Employment Exist 6 (Apr. 1999)(on file with amici)" \c 3 .    

Many of these same industries are known for low wages, dangerous conditions, and frequent violations of labor laws.  For example, a U.S. Department of Labor (DOL) survey found that in 1996 half of all garment-manufacturing businesses in New York City could be characterized as sweatshops, and a DOL survey in agriculture focused on cucumbers, lettuce, and onions, revealed that compliance in these commodities was unacceptably low. Labor Department:  Close to Half of Garment Contractors Violating FLSA, Daily Lab. Rep. (BNA) 87 (May 6, 1996) TA \l "Labor Department:  Close to Half of Garment Contractors Violating FLSA, Daily Lab. Rep. (BNA) 87 (May 6, 1996)) 87(May 6, 1996)" \s "Labor Department:  Close to Half of Garment Contractors Violating FLSA, Daily Lab. Rep. (BNA) 87 (May 6, 1996)) 87(May 6, 1996)" \c 3 ; U.S. Department of Labor, Compliance Highlights,

1, 3 (Nov. 1999). TA \l "U.S. Department of Labor, Compliance Highlights, 1,3 (Nov. 1999)." \s "U.S. Department of Labor, Compliance Highlights, 1,3 (Nov. 1999)." \c 3 
This court very recently addressed the dynamic in which employers benefit from – and sometimes count on – the disincentive for undocumented workers to come forward and enforce their labor rights.  In Mendoza v. Zirkle Fruit Company, 301 F.3d 1163 (9th Cir. 2002) TA \l "Mendoza v. Zirkle Fruit Company, 301 F.3d 1163 (9th Cir. 2002)" \s "Mendoza v. Zirkle Fruit Company, 301 F.3d 1163 (9th Cir. 2002)" \c 1 , documented U.S. farm workers sued employers and employment agencies, claiming an unlawful scheme to hire undocumented workers in order to depress wages and working conditions in agriculture.  The court allowed the case to proceed to the discovery phase, acknowledging that undocumented workers cannot "be counted on to bring suit for the law's vindication.”

2. Employers commonly use immigration status to chill workers’ exercise of their workplace rights.



Undocumented workers do not bring suit to enforce labor rights because they have legitimate fears that employers will use immigration status as a club in litigation.  Worse, some employers will turn workers in to the INS as soon as complaints about poor conditions are raised, even though this constitutes unlawful retaliation under many laws.  Even documented workers in low-wage jobs are discouraged from enforcing labor rights by concerns that their actions might expose friends and relatives who are co-workers to the INS.

Many employers hire immigrant workers with a generalized knowledge that 

some in the workforce may be undocumented.  Others have very specific knowledge that particular workers are undocumented.  Still others seek out undocumented workers for the very purpose of taking advantage of them.  Whatever the initial degree of an employer’s interest in a worker’s immigration status, that interest rises sharply when workers complain about violation of their rights or attempt to organize themselves into a labor union.  

a. There are numerous reported examples of employers using immigration status as a weapon against workers trying to organize or enforce their labor rights.

  Sure-Tan v. NLRB, 467 U.S. 883 (1984) TA \l "Sure-Tan v. NLRB, 467 U.S. 883 (1984)" \s "Sure-Tan, 467 U.S. at" \c 1  is the best-known example of use of immigration status to gain an advantage in a workplace dispute.  There, five of seven eligible voters in a successful union election were undocumented. Two hours after the workers voted in favor of union representation, and cursing the workers for having voted for the union, the employer questioned them about their immigration status.  He then turned the workers over to the INS.   TA \l "Sure-Tan, 467 U.S. 884, 886-87 (1984)." \s "Sure-Tan, 467 U.S. 884, 886-87 (1984)." \c 1 Sure-Tan, 467 U.S. 884, 886-87 (1984). TA \s "Sure-Tan, 467 U.S. 884, 886-87 (1984)." 
Additional examples of retaliatory use of immigration status to quash exercise of employment rights abound, both in the Ninth Circuit and around the country.  

Silvia Contreras worked as a secretary for a company that sells commercial insurance to truck drivers.  In 1997, after Ms. Contreras filed a claim for unpaid wages and overtime under the FLSA, her employer turned her in to the INS.  Contreras v. Corinthian Vigor Ins. Brokerage Inc., 25 F.Supp.2d 1053 (N.D. Cal. 1998). TA \l "Contreras v. Corinthian Vigor Ins. Brokerage Inc., 25 F.Supp.2d 1053 (N.D. Cal. 1998)." \s "Contreras, 25 F.Supp.2d at" \c 1 
An undocumented farm worker on a California ranch worked for three years for less than the minimum wage.  He joined with thirteen other workers in a lawsuit to recover wages owed them.  The employer reported all of the plaintiffs to the INS.   Fuentes v. INS, 765 F.2d 886, 887 (9th Cir. 1985), vacated as moot, 844 F.2d 699, 700 (9th Cir. 1988) TA \l "Fuentes v. INS, 765 F.2d 886 (9th Cir. 1985), vacated as moot, 844 F.2d 699, 700 (9th Cir. 1988)" \s "Fuentes v. INS, 765 F.2d 886, 887 (9th Cir. 1985), vacated as moot, 844 F.2d 699, 700 (9th Cir. 1988)" \c 1 .

In Arizona, female employees at a picture frame manufacturing company accused their employer of offensive and intrusive searches, as well as other harassment on the basis of sex. The employer retaliated by terminating some employees, forcing some workers to quit their jobs based on the hostile work environment, and reporting the women to the INS.  Although INS officials said that they sympathized with the women – calling them “courageous” for coming forward -- INS indicated that the women  likely would be returned to their countries.  Yochi J. Dreazen  & Rudy Kleysteuber, Allegations of Sexual Harassment in Arizona Put Immigration Service and EEOC at Odds, Wall St. J., Aug. 22, 2000, available at 2000 WL-WSJ 3040954. TA \l "Dreazen, Yochi J.   & Rudy Kleysteuber, Allegations of Sexual Harassment in Arizona Put Immigration Service and EEOC at Odds, Wall St. J., Aug. 22, 2000, available at 2000 WL-WSJ 3040954." \s "Yochi J. Dreazen  & Rudy Kleysteuber, Allegations of Sexual Harassment in Arizona Put Immigration Service and EEOC at Odds, Wall St. J., Aug. 22, 2000, available at 2000 WL-WSJ 3040954." \c 3 ; EEOC v. Quality Art, LLC, No. CIV 00117 1 PHX SSM (D.Ariz., filed June 20, 2000). TA \l "EEOC v. Quality Art, LLC, No. CIV 00117 1 PHX SSM (D.Ariz., filed June 20, 2000)." \s "EEOC v. Quality Art, LLC, No. CIV 00117 1 PHX SSM (D.Ariz., filed June 20, 2000)." \c 1  

In October 2001, a California waste company was found to have committed an unfair labor practice by contacting the INS a few days after a union representation election and telling eleven union supporters they could not work until they straightened out their immigration paperwork.  Nortech Waste, 336 N.L.R.B. No. 79 (2001) TA \l "Nortech Waste, 336 N.L.R.B. No. 79 (2001)" \s "Nortech Waste, 336 N.L.R.B. No. 79 (2001)" \c 1 .

Rajni Patel worked as a janitor and maintenance person for a Quality Inn in Birmingham, Alabama.  When he brought suit against his employer for unpaid minimum wages and overtime, the employer claimed that it was not obligated to pay unpaid minimum wages or liquidated damages to undocumented workers.  Patel v. Quality Inn South, 846 F.2d 700 (11th Cir. 1988) TA \l "Patel v. Quality Inn South, 846 F.2d 700 (11th Cir. 1988)" \s "Patel, 846 F.2d 700 at" \c 1 .  The employer had known of Patel’s undocumented status all along:  in the lower court, the employer claimed that it brought Patel to the motel in order to “hide” him from the INS.  See Patel v. Quality Inn South, 660 F. Supp. 1528 (N.D. Ala. 1987). TA \l "Patel v. Quality Inn South, 660 F. Supp. 1528 (N.D. Ala. 1987)." \s "Patel v. Quality Inn South, 660 F. Supp. 1528 (N.D. Ala. 1987)." \c 1 
 TA \l "Ansoumana et al v. Gristedes et. al., 201 F.R.D. 81 (S.D.N.Y.2001)." \s "Ansoumana et al v. Gristedes et. al., 201 F.R.D. 81 (S.D.N.Y.2001)." \c 1 
b.
The Supreme Court’s decision in Hoffman Plastic has  emboldened employers to more explicitly use  immigration status to bar workers from enforcing their workplace rights.

The U.S. Supreme Court’s ruling in Hoffman Plastic Compounds, Inc., v. NLRB,  535 U.S. 137 (2002), TA \l "Hoffman Plastic Compounds, Inc., v. NLRB,  535 U.S. 137 (2002)" \s "Hoffman" \c 1 

 TA \s "Hoffman" 
 has made employers  more bold in their attempts to force immigrant workers to disclose their immigration status in litigation as a means of chilling exercise of labor rights.

Recently, janitors in California brought a class action lawsuit under the Fair Labor Standards Act seeking unpaid overtime and minimum wages from a group of supermarkets that contracted with outside companies for janitorial services.  The supermarkets countered that under Hoffman TA \s "Hoffman" , the workers must disclose their immigration status in litigation.  Flores v Albertson’s, Inc, 2002 WL 1163623 (C.D. Cal. 2002). TA \l "Flores v Albertson’s, Inc, 2002 WL 1163623 (C.D. Cal. 2002)." \s "Flores v Albertson’s, 2002 WL 1163623" \c 1 
Shortly after the Court’s ruling in Hoffman TA \s "Hoffman" , Donna Karan International, Inc. made a discovery request for the disclosure of five Chinese garment workers’ immigration status, in a class action case involving unpaid minimum wages and overtime under the Fair Labor Standards Act.  Liu v Donna Karan International, Inc, 207 F.Supp.2d 191 (S.D.N.Y.  2002). TA \l "Liu v Donna Karan International, Inc, 207 F.Supp.2d 191 (S.D.N.Y.  2002)." \s "Liu v Donna Karan International, Inc, 207 F.Supp.2d 191 (S.D.N.Y.  2002)." \c 1 
Antonio Lopez worked in a hose-making factory in New York.  He was diagnosed with kidney failure, had two surgeries, and began receiving kidney dialysis treatment.  When he returned to work, he was told that he was fired.  Lopez brought a claim under the Americans with Disabilities Act (ADA), and the employer moved to dismiss, claiming that after Hoffman TA \s "Hoffman" , a plaintiff must plead that he is legally working in the United States in order to receive compensatory and punitive damages under the ADA.  Lopez v. Superflex, 2002 WL 1941484 (S.D.N.Y. 2002). TA \l "Lopez v. Superflex, 2002 WL 1941484 (S.D.N.Y. 2002)." \s "Lopez, 2002 WL 1941484" \c 1   

Thirteen employees of a furniture manufacturing company filed a case against their former employers for violations of federal anti-discrimination, minimum wage and state minimum wage laws.  Citing Hoffman TA \s "Hoffman" , the employer attempted to force them to disclose their immigration status at the time they were employed, arguing that the information was relevant to their claims for back pay under the discrimination laws.  De La Rosa v. Northern Harvest Furniture, 210 F.R.D. 237 (C.D. Ill. 2002) TA \l "De La Rosa v. Northern Harvest Furniture, 210 F.R.D. 237 (C.D. Ill. 2002)" \s "De La Rosa, 210 F.R.D. at" \c 1 .
In Topo v. Dhir, 210 F.R.D. 76 (S.D.N.Y. 2002) TA \l "Topo v. Dhir, 210 F.R.D. 76 (S.D.N.Y.)(2002)" \s "Topo, 210 F.R.D. at" \c 1  Ms. Dhir alleged that she was recruited from India to work as a domestic for defendant, and that she was paid the equivalent of $.22 per hour for much of her employment.  She brought her claims under minimum wage laws, and the Alien Tort Claims Act.  Defendant moved to discover her immigration status, citing Hoffman TA \s "Hoffman" .
Albert Padilla sued his former employer for overtime wages and liquidated damages under the federal Fair Labor Standards Act.  Padilla joined a suit by a number of other workers who had not been paid overtime, after learning that he was entitled to overtime pay.  The employer countered with a request that he disclose his immigration status, arguing that after Hoffman TA \s "Hoffman" , he had no rights under the Fair Labor Standards Act.  Cortez v. Medina’s Landscaping, 2002 WL 31175471 (N.D. Ill. 2002). TA \l "Cortez v. Medina’s Landscaping, 2002 WL 31175471 (N.D.Ill. 2002)." \s "Cortez, 2002 WL 31175471 (N.D.Ill. 2002)." \c 1 
Macan Singh was recruited from India to come to work in the United States, and promised a place to live, tuition for his education and that he would eventually become the defendants’ business partner.  Mr. Singh worked for nearly three years, and received no pay at all.  On the day after he settled a wage claim for  $69,000 in back wages, the employer reported Mr. Singh to the INS and he was arrested. Singh v. Jutla & C.D. & R’s Oil, 214 F.Supp.2d 1056 (N.D. Cal. 2002). TA \l "Singh v. Jutla & C.D. & R’s Oil, 214 F.Supp.2d 1056 (N.D. Cal. 2002)." \s "Singh, 214 F.Supp.2d at" \c 1 
3.
Employer sanctions are not an effective deterrent to hiring unauthorized workers.

As noted above, employer hiring of unauthorized immigrants continues unabated after IRCA.  Employers have little reason to fear that INS will sanction them for hiring unauthorized immigrants, and can easily come to see hiring of the unauthorized as a legitimate cost-saving decision.  This is because the employer sanction system is full of holes and left largely ignored by federal agencies.

The IRCA requires employers to examine certain documents presented by employees at the time of hire, in order to determine eligibility for employment.  8 U.S.C. § 1324a TA \l "8 U.S.C. § 1324a" \s "8 U.S.C. § 1324a" \c 2 . The language of the verification requirements provides employers with a “gaping loophole” that many exploit by hiring immigrants whom they know have presented fraudulent documents. William J. Murphy, Note, Immigration Reform without Control:  The Need for an Integrated Immigration-Labor Policy, 17 Suffolk Transnat’l L. Rev. 165, 177-78 (1994). TA \l " Murphy, William J., Note, Immigration Reform without Control:  The Need for an Integrated Immigration-Labor Policy, 17 Suffolk Transnat’l L. Rev. 165, 177-78 (1994)." \s "Murphy, William J., Note, Immigration Reform without Control:  The Need for an Integrated Immigration-Labor Policy, 17 Suffolk Transnat’l L. Rev. 165, 177-78 (1994)." \c 3 
 Under IRCA, employers are only required to accept documents that appear on their face to be genuine and to relate to the individual named. 8 U.S.C. § 1324a(b)(1)(A) TA \l "8 U.S.C.A. § 1324a(b)(1)(A)" \s "8 U.S.C.A. § 1324a(b)(1)(A)" \c 2 . This has meant that an employer can ignore documents it suspects are invalid, allow the worker to use documents that belong to another person, or even take part in procuring documents for the worker. “In effect, employers who are willing to comply just enough to avoid appearing to disregard the law totally, but who in fact continue to rely on unauthorized labor, are insulated from the law’s sanctions provisions.”  Linda Bosniak, Exclusion and Membership:  The Dual Identity of the Undocumented Worker Under United States Law, 1998 Wis. L.Rev. 955, 986 (1998). TA \l " Bosniak, Linda, Exclusion and Membership:  The Dual Identity of the Undocumented Worker Under United States Law, 1998 Wis. L.Rev. 955, 986 (1998)." \s " Bosniak, Linda, Exclusion and Membership:  The Dual Identity of the Undocumented Worker Under United States Law, 1998 Wis. L.Rev. 955, 986 (1998)." \c 3   

Even where employers fail utterly to comply with the law, average employer sanctions fines are low and rarely assessed.  In fiscal year 1999, the INS apprehended 1,714,035 aliens.  Of this number, the Border Patrol made 1,579,010 apprehensions, of which 97 percent were made along the southwest border. U.S. Department of Justice, U.S. Immigration and Naturalization Service, 1999 Statistical Yearbook of the Immigration and Naturalization Service Enforcement 3 (Mar. 2002) available at http://www.immigration.gov/graphics/aboutus/statistics/enf99.pdf. TA \l "U.S. Department of Justice, U.S. Immigration and Naturalization Service, 1999 Statistical Yearbook of the Immigration and Naturalization Service Enforcement 3 (Mar. 2002) available at  http://www.immigration.gov/graphics/aboutus/statistics/enf99.pdf." \s "U.S. Department of Justice, U.S. Immigration and Naturalization Service, 1999 Statistical Yearbook of the Immigration and Naturalization Service Enforcement 3 (Mar. 2002) available at http://www.immigration.gov/graphics/aboutus/statistics/enf99.pdf. (l" \c 3   By contrast, the number of warnings to employers nationwide was 383, down 40 percent from 1998.  The INS issued only 417 notices of intent to fine employers nationwide in 1999, a decrease of 59%. Id. at 4.  In the year 2000, warnings to employers decreased another 26 percent, and notices of intent to fine decreased yet again, by 57 percent.  U.S. Department of Justice, U.S. Immigration and Naturalization Service., Enforcement 2000, Excerpt from INS TA \l "U.S. Department of Justice, U.S. Immigration and Naturalization Service., Enforcement 2000, Excerpt from INS" \s "U.S. Department of Justice, U.S. Immigration and Naturalization Service., Enforcement 2000, Excerpt from INS" \c 3  

Statistical Yearbook 2000, 4, available at   http://www.immigration.gov/graphics/aboutus/statistics/ENF00yrbk/ENF2000.pdf.
According to the Immigration and Naturalization Service itself, “Neither Republicans nor Democrats nor a broad range of interest groups is prepared to support an employer sanction program that actually would work.” Former INS Commissioner Doris Meissner, quoted in Jonathan Peterson, INS Penalty System Falls Down on Job, Los Angeles Times A1 (Aug. 6, 2001). TA \l " Peterson, Jonathan,  INS Penalty System Falls Down on Job, Los Angeles Times A1 (Aug. 6, 2001)." \s " Peterson, Jonathan, INS Penalty System Falls Down on Job, Los Angeles Times A1 (Aug. 6, 2001)." \c 3 
 Thus, under the current legal scheme in the United States, employers may readily hire unauthorized workers, take advantage of them, and then threaten to turn them in to the INS, all without fear of governmental action.



B. Forced Disclosure of Immigration Status Undermines Fair Enforcement of Anti-Discrimination Laws.

1.  Forced disclosure of immigration status has grave consequences for immigrant plaintiffs.

The dual threats of retaliation and exposure in litigation have a severe chilling effect on immigrants, their workplaces, and their communities.  Further, forced disclosure of immigration status in litigation means that even the most flagrant violations of labor laws will never come into the public eye, with the result that the employment laws, which were part of a “legislative design directed at a historic evil of national proportions,”
 lose their meaning.
 In issuing the protective order in this case, the Magistrate noted that forced disclosure of immigration status can have severe effects on individual plaintiffs:    “Unlike employees who have committed application fraud or engaged in wrongdoing while employed, however, undocumented employees face much more serious ramification from background discovery—possible deportment [sic] and criminal prosecution.”  Rivera v. NIBCO, Inc., 204 F.R.D. 647, 651 (E.D. Cal. 2001) TA \l "Rivera v. NIBCO, Inc., 204 F.R.D. 647 (E.D. Cal. 2001)" \s "Rivera, 204 F.R.D. at" \c 1 .  And the Ninth Circuit has previously noted that forced disclosure of immigration status in litigation and the potential deportation that may result can seriously undermine the enforcement of workers’ rights.  Local 512, Warehouse & Office Workers’ Union v. NLRB (FELBRO), 795 F.2d 705, 719 (9th Cir. 1986) overruled in Hoffman, 535 U.S. at 142, n.2. TA \l ".Local 512, Warehouse & Office Workers’ Union v. NLRB (FELBRO), 795 F.2d 705 (9th Cir. 1986)" \s ".Local 512, Warehouse & Office Workers’ Union v. NLRB (FELBRO), 795 F.2d 705, 719 (9th Cir. 1986)" \c 1  (“The knowledge that deportation proceedings are a likely consequence of filing a successful unfair labor practice charge would chill severely the inclination of any unlawfully treated undocumented worker to vindicate his or her rights.”)

These concerns are not misplaced.  In the Sure-Tan case noted above, the five immigrant workers were deported after the employer turned them in to the INS.  Sure-Tan, 467 U.S. at TA \s "Sure-Tan, 467 U.S. at"  877.  In the Contreras case, the worker was interrogated at her new workplace and detained for one week by the INS.  See, Contreras v. Corinthian Vigor Ins. Brokerage Assn., 2000 WL 1521369 (N.D. Cal. 2000) TA \l "Contreras v. Corinthian Vigor Ins. Brokerage Assn., 2000 WL 1521369 (N.D. Cal. 2000)" \s "Contreras v. Corinthian Vigor Ins. Brokerage Assn., 2000 WL 1521369 (N.D. Cal. 2000)" \c 1 .  In the Singh case, the worker had been in INS custody for fourteen months at the time of the decision in his case.  Singh v. TA \s "Singh, 214 F.Supp.2d at"  Jutla, 214 F.Supp.2d at 1057.

2.  Forced disclosure of immigration status conflicts with the policies behind IRCA.
IRCA represents Congress’ attempt to discourage illegal immigration and to ensure, at the same time, that both documented immigrant workers and the undocumented be protected from workplace abuses.  Congress built in to IRCA protections for employees against abuse of the power to verify work authorization, which should not lightly be ignored in discovery rulings.

In enacting IRCA, the US Congress made it abundantly clear that the Act was not to be used in any way to undermine or diminish labor protections under existing law, including Title VII of the Civil Rights Act of 1964.  See, House Judiciary Committee, H.R. Rep. No. 99-682(I), 99th Cong., 2d Sess. 58 (1986) reprinted in 1986 U.S.C.C.A.N. 5662. TA \s "Jud. Comm. H.R. Rep. No. 99-682(I), 99th Cong., 2d Sess. 58 (1986) reprinted in 1986 U.S.C.C.A.N. 5662."  
  In fact, Congress, and later the courts, recognized that limiting the protection of undocumented workers by existing labor protections would create a strong incentive for unscrupulous employers to hire undocumented workers.  See, e.g. House Education and Labor Committee, H.R. Rep. No. 99-682 (II), 99th Cong. 2d. Sess., 8-9 (1986), reprinted in 1986 U.S.C.C.A.N., 5649, 5758 TA \l "Educ & Lab. Comm. H.R. Rep. No. 99-682 (II), 99th Cong. 2d. Sess. 8-9 (1986), reprinted in 1986 U.S.C.C.A.N., 5649, 5758" \s "Educ. & Lab. Comm. H.R. Rep. No. 99-682 (II), 99th Cong. 2d. Sess. 8-9 (1986), reprinted in 1986 U.S.C.C.A.N., 5649, 5758" \c 3 ; NLRB v. Apollo Tire, 604 F.2d 1180, 1183 (9th Cir. 1979) TA \l "NLRB v. Apollo Tire, 604 F.2d 1180, 1183 (9th Cir. 1979)" \s "NLRB v. Apollo Tire, 604 F.2d 1180, 1183 (9th Cir. 1979)" \c 1 
; Contreras, TA \l "Contreras," \s "Contreras," \c 1  25 F.Supp.2d at 1056 (N.D.C.A. 1996);
  Patel TA \s "Patel, 846 F.2d 700 at" , 846 F.2d at 704 (11th Cir. 1988).
An individual is on strike or in a labor dispute; [or]

In recognition of the potential that employers would abuse the power to verify work authorization, Congress set out protections for workers from discrimination and use of document practices in an abusive way.  8 U.S.C. § 1324b(a)(6) TA \l "8 U.S.C. § 1324b(a)(6)" \s "8 U.S.C. § 1324b(a)(6)" \c 2 . 
  The Immigration and Naturalization Services (INS) promulgated regulations implementing IRCA, describing prohibited employer practices.  The IRCA regulations describe the specific process by which employers are to verify the employment authorization of newly hired employees.
 The IRCA regulations specify the limited instances in which an employer is required to “reverify” an employee’s employment authorization.  These are 1) when the document an employee shows at the time of hire bears an expiration date signaling the employment authorization has expired, or 2) when the employer is informed that an employee is undocumented.
  The IRCA provides that in any situation other than one in which the employer is specifically required to verify or reverify an employee’s employment authorization, the employer is prohibited from doing so.
   Thus, IRCA prohibits reverification when:

An individual is reinstated after disciplinary suspension []or wrongful termination, found unjustified by any court . . . or otherwise resolved through reinstatement or settlement.

8 C.F.R. § 274a.2(b)(viii)(A)(4), (5) TA \l "8. C.F.R. § 274a.2(b)(viii)(A)(4), (5)" \s "8. C.F.R. § 274a.2(b)(viii)(A)(4), (5)" \c 6 .
  

Allowing a defendant to obtain through discovery what it is unable to ask for beyond the initial hiring stage undermines these important protections that help balance IRCA’s employer sanctions with its anti-discrimination provisions.
 The clear policy behind IRCA is to protect all workers against repeated and intrusive questioning about their immigration status.  That policy is violated when immigrant workers are subjected to routine questioning and forced public disclosure of their status in employment litigation.

3.  Forced disclosure of immigration status undermines the goals of the anti-discrimination laws.

The central goal of the Title VII statutory scheme is deterrence of unlawful discrimination Kolstad v. Am. Dental Assoc., 527 U.S. 526, 545 (1999) TA \l "Kolstad v. Am. Dental Assoc., 527 U.S. 526 (1999)" \s "Kolstad v. Am. Dental Assoc., 527 U.S. 526, 545 (1999)" \c 1 ; Albemarle TA \l "Albemarle" \s "Albemarle" \c 1 , 422 U.S. 405, 419 (1975).  The Hoffman TA \s "Hoffman"  decision had no impact on the strong interest in ensuring that unlawful discrimination is eliminated from all workplaces, regardless of the immigration status of the victims of that discrimination.
    

The elimination of unlawful discrimination is dependant upon individual victims of discrimination coming forward with complaints.  Alexander v. Gardner-Denver Co., 415 U.S. 36, 45 (1974) TA \l "Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974)" \s "Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974)" \c 1  (“the private litigant not only redresses his own injury but also vindicates the important congressional policy against discriminatory employment practices.”); see also EEOC v. Waffle House, 534 U.S. 279, 296 (2002) TA \l "EEOC v. Waffle House, 534 U.S. 279 (2002)" \s "EEOC v. Waffle House, 534 U.S. 279, 296 (2002)" \c 1 .  Complete freedom to make complaints without fear of retaliation is necessary to ensure that discrimination laws are enforced and therefore credible. McKennon v. Nashville Banner Publishing Co., 513 U.S. 352, 359 (1995). TA \l "McKennon v. Nashville Banner Publishing Co., 513 U.S. 352 (1995)." \s "McKennon v. Nashville Banner Publishing Co., 513 U.S. 352, 359 (1995)." \c 1   (“The efficacy of its enforcement mechanisms becomes one measure of the success of the Act.”) 

Routine, forced disclosure of immigration status in litigation has the potential to silence immigrant workers’ voices and guarantee that even the crudest violations of the anti-discrimination laws never come to light.  This has the potential to have a negative impact on all workers, documented and undocumented.  As the Supreme Court has recognized:  “[A]cceptance by illegal aliens of jobs on substandard terms as to wages and working conditions can seriously depress wage scales and working conditions of citizens and legally admitted aliens.”  DeCanas v. Bica, 424 U.S. 351, 356-57 (1976) TA \l "DeCanas v. Bica, 424 U.S. 351 (1976)" \s "DeCanas v. Bica, 424 U.S. 351, 356-57 (1976)" \c 1 .

C.  The discovery order made in this case is well within the discretion of the District Court.

1.  Courts are equipped to balance competing interests in discovery.

The U.S. Supreme Court has noted that allowing unfettered and intrusive discovery into plaintiffs’ past wrongdoing can severely chill exercise of individual workers’ rights to be free from discrimination.  In McKennon TA \s "McKennon v. Nashville Banner Publishing Co., 513 U.S. 352, 359 (1995)." , 513 U.S. at 363 (1995) the Court said that its rulings on “after-acquired evidence” allowed for flexibility for the district courts to address abuses with the tools available to them under the Federal Rules of Civil Procedure. 

Accordingly, the district courts have broad discretion to issue protective orders to insure that the rights of litigants are protected from intrusive discovery. The Courts of Appeals must review those decisions deferentially. Portland Gen. Elec. Co. v. U.S. Bank Trust Nat'l Ass'n, 218 F.3d 1085 (9th Cir.2000)" \s "Portland Gen. Elec. Co. v. U.S. Bank Trust Nat'l Ass'n, 218 F.3d 1085, 1089 (9th Cir.2000)" \c 1 Portland Gen. Elec. Co. v. U.S. Bank Trust Nat'l Ass'n, 218 F.3d 1085, 1089 (9th Cir. 2000)
.  As has been further explicated by the plaintiffs in their brief, Rule 26(c) TA \s "Rule 26(c)"  authorizes the district court to issue "any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden." The Supreme Court has interpreted this language as conferring "broad discretion on the trial court to decide when a protective order is appropriate and what degree of protection is required." Seattle Times Co. v. Rhinehart, 467 U.S. 20, 36 (1984). TA \l "Seattle Times Co. v. Rhinehart, 467 U.S. 20 (1984)." \s "Seattle Times Co. v. Rhinehart, 467 U.S. 20, 36 (1984)." \c 1  

The federal rule lists eight kinds of protective orders that may be made, including that discovery not be had, that it be had in a manner other than that selected by a party, that it be restricted to particular issues and that information be disclosed only before particular persons.  Fed. R. Civ. P. 26(c) TA \s "Rule 26(c)" .  A court is not even limited to the eight specified types of orders.  Instead it may make "any order which justice requires.”  

2. Courts have routinely recognized the chilling effect of disclosure of immigration status on the enforcement of state and federal workplace laws.

Both prior to the U.S. Supreme Court’s decision in Hoffman TA \s "Hoffman" , and subsequent to that decision, courts have used protective orders to guard against discovery of immigration status.  These include, prior to Hoffman TA \s "Hoffman" , In re Reyes, 814 F.2d 168 (5th Cir. 1987), cert. denied sub nom. Griffin & Brand of McAllen v Reyes, 487 U.S. 1235 (1988) TA \l "In re Reyes, 814 F.2d 168 (5th Cir. 1987)" \s "In re Reyes, 814 F.2d 168 (5th Cir. 1987)" \c 1  and Romero v. Boyd Brothers Transportation Co., 1994 LEXIS 8609 (D. Ct. Va. TA \l "Romero v. Boyd Brothers Transportation Co., 1994 LEXIS 8609 (D. Ct. Va.)" \s "Romero v. Boyd Brothers Transportation Co., 1994 LEXIS 8609 (D. Ct. Va." \c 1  1994).  In addition, in Escobar v. Baker, 814 F. Supp. 1491, 1493 (W.D. Wash. 1993) TA \l "Escobar v. Baker, 814 F. Supp. 1491 (W.D. Wash. 1993)" \s "Escobar v. Baker, 814 F. Supp. 1491, 1493 (W.D. Wash. 1993)" \c 1 , the court noted that the plaintiffs had refused to answer questions about their status and held that the status was irrelevant.

In part as a response to the flood of discovery requests since Hoffman TA \s "Hoffman" , there have been many federal court protective orders issued on this subject.  In Flores, TA \s "Flores v Albertson’s, 2002 WL 1163623"  v. v Albertsons, 2002 WL 1163623 (C.D. Cal. 2002), defendants used Hoffman TA \s "Hoffman"  to request immigration documents from members of a class action of janitors suing for unpaid wages under state and federal law.  The court held that Hoffman TA \s "Hoffman"  did not apply to claims of unpaid wages and noted that allowing such discovery was certain to cause plaintiffs to drop out of the case rather than risk disclosure of their status.

In Liu, discussed supra at page 12 TA \s "Liu" , 207 F.Supp.2d at 193, the court issued a similar protective order. See also, Topo v. TA \s "Topo, 210 F.R.D. at"  Dhir, 210 F.R.D. 76 (S.D.N.Y. 2002) (granting protective order and finding that plaintiff's fears of her immigration status deterring further prosecution of her claims are well-founded); Flores v. Amigon, 233 F.Supp.2d 462 (E.D.N.Y. 2002) TA \l "Flores v. Amigon, 233 F.Supp.2d 462 (E.D.N.Y. 2002)" \s "Flores v. Amigon, 233 F.Supp.2d 462 (E.D.N.Y. 2002)" \c 1  disclosure of status presents a serious risk of injury to the plaintiff); Cortez TA \s "Cortez"  v. Medina’s Landscaping, 2002 WL 31175471 (N.D. Ill. 2002) (denying motion to reopen discovery to raise immigration status issues); and   De La Rosa, 210 F.R.D. 237, 239 (C.D. Ill. 2002) (denying defendant’s motion to compel disclosure of immigration status).

The court in De la Rosa expressed doubt as to whether Hoffman TA \s "Hoffman"  has any effect on back pay remedies under laws other than the federal National Labor Relations Act, a topic covered by the parties’ briefs in this case.
  De la Rosa, 210 F.R.D. at 239. Even were this Court to find that immigration status of the plaintiffs is relevant to the remedies that they seek, the district court has other tools available to it to ensure that immigration status is not used as a club against the plaintiffs and to ensure that the goals of IRCA’s reverification procedure and of the federal anti-discrimination laws are furthered.  

3. The Court in the present case may make additional orders to balance the parties’ interests.

Should the court find that immigration status is relevant to any of the remedies that the plaintiffs seek, and that defendant has shown its need for disclosure of immigration documents, the court can make further orders under Fed. R. Civ. P. 26(c) TA \s "Fed. R. Civ. P. 26(c)"  to protect plaintiffs from intrusive public disclosure and still satisfy defendants’ need for information.  For example, as already apparently suggested by the plaintiffs, the court may order a post-liability in camera review of plaintiffs’ immigration documents.  This procedure would balance defendant’s need for information with the plaintiffs’ need for privacy. 

The district court’s handling of the present case shows that it has thus far used its discretion under Fed. R. Civ. P. 26(c) TA \s "Fed. R. Civ. P. 26(c)"  in appropriate ways.  The “trial court is in the best position to weigh the fairly competing needs and interests of the parties affected by discovery.”  Phillips ex rel. Estates of Byrd v. General Motors, 307 F.3d 1206 (9th Cir. 2002) TA \l "Phillips ex rel. Estates of Byrd v. General Motors, 307 F.3d 1206 (9th Cir. 2002)" \s "Phillips ex rel. Estates of Byrd v. General Motors, 307 F.3d 1206 (9th Cir. 2002)" \c 1 .  It should continue to do so without limitations imposed by this court.

IV. Conclusion

Undocumented workers number over five million of the lowest paid, most poorly treated workers in the US economy.  Among the many barriers that they face in enforcement of their labor rights, they frequently face retaliation by employers.    This retaliation can take at least two forms:  turning over a worker to the US Immigration and Naturalization Service, or forced disclosure of immigration status in litigation.  Forced disclosure of status severely chills workers rights by exposing them to possible deportation and criminal prosecution.  It undermines the very purpose of the anti-discrimination laws and conflicts with the policies surrounding employment status verification.  

Nevertheless, courts have tools available to them to ensure that, where relevant, defendants have access to this information in a way that protects immigrant plaintiffs’ privacy.  Should the court find that immigration status is relevant to any of the remedies sought by plaintiffs, it can order in camera review of immigration status documents.

A recent statement by a federal district judge in Illinois sums up the issues for courts in this area:

it surely comes with ill grace for an employer to hire alien workers and then, if the employer itself proceeds to violate the Fair Labor Standards Act…for it to try to squirm out of its own liability on such grounds. 

Rodriguez v. the Texan, Inc., 2002 WL 31061237 (N.D. Ill. 2002) TA \l "Rodriguez v. the Texan, Inc., 2002 WL 31061237 (N.D. Ill. 2002)" \s "Rodriguez v. the Texan, Inc., 2002 WL 31061237 (N.D. Ill. 2002)" \c 1  (granting plaintiffs’ motion in limine on immigration status issues; holding that defendant’s failure to plead lack of mitigation as a defense precluded it from raising these issues).
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� Fed. R. Civ. P. 26 (c)� TA \l "Fed. R. Civ. P. 26 (c)" \s "Fed. R. Civ. P. 26 (c)" \c 4 � provides that the court “may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression or undue burden or expense.”


� New York is second to California in terms of its undocumented immigrant population, about 700,000 total.  See, Passel, Id., New Estimates, 2.  Thus, examples of employer abuse of immigrant workers abound in both states.  E.g., Faty Ansoumana and other immigrants worked as delivery workers, delivering to customers of New York City supermarket and drugstore chains. The workers sued the companies, claiming that they had worked 60 to 84 hours per week, six or seven days each week, and were paid only one to two dollars per hour without overtime.  After granting a protective order with regard to their immigration status, the court certified the class, citing fear of reprisals in relation to their immigrant status as one reason justifying class certification. Ansoumana et al v. Gristedes et. al., 201 F.R.D. 81 (S.D.N.Y.2001).


Aida Naranjo was hired in 1985 to work for a Brooklyn textile manufacturer.  In 1991, after voting for union representation from the International Ladies Garment Workers’ Union, she was laid off.  The employer made implicit threats, shortly after the union election, to report the workers to the INS in retaliation for their support of the union.  Impressive Textiles, 317 N.L.R.B. 8 (1995).� TA \l "Impressive Textiles, 317 N.L.R.B. 8 (1995)." \s "Impressive Textiles, 317 N.L.R.B. 8 (1995)." \c 1 �


Claudio Quijada worked as a janitor for a building maintenance company in White Plains, New York.  He contacted the Service Employees International Union in October 1989 to organize the workforce.  About a week later, when he went to pick up his check, a company manager told him that if he did not withdraw his support for the union, he would be reported to the Immigration Service.  Accent Maintenance Corp., 303 N.L.R.B. 294, 296 (1991)� TA \l "Accent Maintenance Corp., 303 N.L.R.B. 294 (1991)" \s "Accent Maintenance Corp., 303 N.L.R.B. 294, 296 (1991)" \c 1 �.


�   As has been further developed by the parties to this action, the U.S. Supreme Court decided in Hoffman that under the National Labor Relations Act, an undocumented worker who was illegally fired from his job could not receive back pay.  See, Brief of Appellant, 18, and Brief of Appellees, 28-33.


�  Hoffman prompted an immediate flurry of articles by management lawyers urging expansion of its holding:  Kilpatrick Stockton LLP, one the nation’s 50 largest law firms, published a newsletter and web article explaining the ruling to its clients, stating that “the principles of Hoffman decision are likely to be applied to remedies for violations of other laws as well.  Thus, the potential financial exposure of employers for such claims as employment discrimination and wrongful discharge may be substantially reduced when the charging party is found to be an illegal alien. . . Employers should remain alert to this possibility when defending claims for lost wages and benefits.”  Kilpatrick Stockton LLP, Supreme Court Strikes Down NLRB’s Back Pay Award to Illegal Aliens, (April 2002), available at � HYPERLINK "http://www.kilstock.com/site/print/detail?Article_Id=1053" ��http://www.kilstock.com/site/print/detail?Article_Id=1053� (emphasis added).


The law firm Greenberg Traurig LLP posted an alert stating “because the [Hoffman Plastic] Court did not expressly limit its holding to the NLRB and focused most of its opinion on IRCA’s statutory scheme and federal immigration policy, it would appear that the holding has broad application to other federal agencies.” Michael Lungaretti, Esq., Greenberg Traurig LLP, GT Alert: U.S. Supreme Court Rules That Federal Immigration Law Prohibits NLRB From Awarding Back Pay to Illegal Workers (April 2002) available at � HYPERLINK "http://www.gtlaw.com" ��www.gtlaw.com� (emphasis added).� TA \l " Lungaretti, Michael, Esq., Greenberg Traurig LLP, GT Alert: U.S. Supreme Court Rules That Federal Immigration Law Prohibits NLRB From Awarding Back Pay to Illegal Workers (April 2002)." \s " Lungaretti, Michael, Esq., Greenberg Traurig LLP, GT Alert: U.S. Supreme Court Rules That Federal Immigration Law Prohibits NLRB From Awarding Back Pay to Illegal Workers (April 2002)." \c 3 �


The Employment Law Strategist notes, “The [Hoffman Plastic] Court’s determination that the policies embodied in the IRCA take precedence over an employee’s remedies under the NLRA opens the possibility that remedies available under other employment statutes, such as Title VII of the Civil Rights be available to undocumented workers.”  Donna Y. Porter, Undocumented Workers Have NLRA Rights, but not Monetary Remedies, 9 No. 12 EMPLST 1 (April 2002)� TA \l " Porter, Donna Y., Undocumented Workers Have NLRA Rights, but not Monetary Remedies,9 No. 12 EMPLST 1 (April 2002)" \s " Porter, Donna Y., Undocumented Workers Have NLRA Rights, but not Monetary Remedies, 9 No. 12 EMPLST 1 (April 2002)" \c 3 � (emphasis added).  





� Albemarle Paper Co. v. Moody, 422 U.S. 405, 416 (1975)� TA \l "Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975)" \s "Albemarle Paper, 422 U.S. at  (1975)" \c 1 �.


� “The committee does not intend that any provision of this Act would limit the powers of State or Federal labor standards agencies such as the … Equal Employment Opportunity Commission, … in conformity with existing law, to remedy unfair practices committed against undocumented employees …. To do otherwise would be counter-productive of our intent to limit the hiring of undocumented employees and the depressing effect on working conditions caused by their employment.”





“It is not the intention of the Committee that the employer sanctions provision or the bill be used to undermine or diminish in any way labor protections in existing law, or to limit the powers of federal or state labor relations boards, labor standards agencies, or labor arbitrators to remedy unfair practices committed against undocumented employees for exercising their rights before such agencies or for engaging in activities protected by existing law.”  Jud. Comm., H.R. Rep. No. 99-682(I), 99th Cong., 2d Sess. 58 (1986) reprinted in 1986 U.S.C.C.A.N. 5662.� TA \l "Jud. Comm., H.R. Rep. No. 99-682(I), 99th Cong., 2d Sess. 58 (1986) reprinted in 1986 U.S.C.C.A.N. 5662." \s "Jud. Comm., H.R. Rep. No. 99-682(I), 99th Cong., 2d Sess. 58 (1986) reprinted in 1986 U.S.C.C.A.N. 5662." \c 3 �


� “Were we to hold the NLRA inapplicable to illegal aliens, employers would be encouraged to hire such persons in hopes of circumventing the labor laws.  The result would be more work for illegal aliens and violations of the immigration laws would be encouraged.”  


� “Courts have consistently noted that permitting employers to circumvent labor laws with regard to undocumented aliens flies in the face of public policy in two ways.  First, in its most basic sense, it permits abusive exploitation of workers. … Second, it creates an unacceptable economic incentive to hire undocumented workers by permitting employers to underpay them.”  


� “It is an unfair immigration-related employment practice for a person or other entity to discriminate against any individual (other than an unauthorized alien, as defined in section 1324a(h)(3) of this title) with respect to the hiring, or recruitment or referral for a fee, of the individual for employment or the discharging or the individual from employment – (A) because of such individual’s national origin, or (B) in the case of a protected individual …, because of such individual’s citizenship status.”


� 8 U.S.C. § 1324a(b)(1)(A)(ii)� TA \l "8 U.S.C. § 1324a(b)(1)(A)(ii)" \s "8 U.S.C. § 1324a(b)(1)(A)(ii)" \c 2 � “A person or entity has complied with the requirement of this paragraph with respect to examination of a document if the document reasonably appears on its face to be genuine.  If an individual provides a document or combination of documents that reasonably appears on its face to be genuine and that is sufficient to meet the requirements of the first sentence of this paragraph, nothing ion in this paragraph shall be construed as requiring the person or entity to solicit the production of any other document or as requiring the individual to produce such another document.”


� See, 8 C.F.R. § 274a.2(b)(1)(vii)� TA \l "8 C.F.R. § 274a.2(b)(1)(vii)" \s "8 C.F.R. § 274a.2(b)(1)(vii)" \c 6 �; New El Rey Sausage Co., Inc. v. INS, 925 F.2d 1153, 1156-58 (9th Cir. 1991).� TA \l "New El Rey Sausage Co., Inc. v. INS, 925 F.2d 1153(9th Cir. 1991)." \s "New El Rey Sausage Co., Inc. v. INS, 925 F.2d 1153, 1156-58 (9th Cir. 1991)." \c 1 �


� 8 U.S.C. § 1324b(a)(6)� TA \l "8 U.S.C. § 1324b(a)(6)" \s "8 U.S.C. § 1324b(a)(6)" \c 2 � prohibits requiring “more or different” documents than those that are required for employment authorization verification.


� 8 C.F.R. § 274a.2(b)(1)(viii)(4).� TA \l "8 C.F.R. § 274a.2(b)(1)(viii)(4)." \s "8 C.F.R. § 274a.2(b)(1)(viii)(4)." \c 6 �  Contrary to the defendant’s claims in this case that the reverification procedures are meant to protect employers, the regulations must be read in tandem with the statutory prohibitions.  Moreover, many of the regulations concern themselves with possible retaliation against workers for having asserted workplace rights.  For example, an employer is prohibited from reverifying where a worker has taken certain types of leave, or have been subject to adverse employment action such as demotions or layoffs.  8 C.F.R. § 274a.2(b)(vii)(A)(1)� TA \l "8 C.F.R. § 274a.2(b)(vii)(A)(1)" \s "8 C.F.R. § 274a.2(b)(vii)(A)(1)" \c 6 �  through (A)(3).  


� The defendant here has argued that the IRCA anti-discrimination provisions do not protect unauthorized workers.  Brief of Appellant, 21-22, 26. The reverification procedures apply, of course, to all employees.  Defendant here intends to subject all plaintiffs -- even if they are U.S. citizens-- to the same illegal questioning.  


� Amici do not understand the plaintiffs to be arguing, or the lower court to have held, that IRCA creates an immigration status “privilege” in litigation.  Instead, IRCA evidences a strong public policy that must be weighed in the balance required under the discovery rules.


� For example, following the Hoffman decision, the Equal Employment Opportunity Commission (EEOC), acting on behalf of a group of women who alleged they were subjected to sexual harassment (including rape), abuse, and retaliation by supervisors at an egg company, settled with DeCoster Farms, the egg company, for over $1.5 million.  In its press release, the EEOC noted that the supervisors especially assaulted and harassed women who were “of Mexican and other Hispanic national origin – some of whom were undocumented workers at the time – and threatened retaliation if they complained of such conduct.” Press Release, U.S. Equal Employment Opportunity Commission, EEOC and DeCoster Farms Settle Complaint for $1,525.000 (Sept. 30, 2002), available at � HYPERLINK "http://www.eeoc.gov/press/9-30-02-b.html" ��http://www.eeoc.gov/press/9-30-02-b.html�.� TA \l "U.S. Equal Employment Opportunity Commission, EEOC and DeCoster Farms Settle Complaint for $1,525.000 (Sept. 30, 2002), available at http://www.eeoc.gov/press/9-30-02-b.html." \s " U.S. Equal Employment Opportunity Commission, EEOC and DeCoster Farms Settle Complaint for $1,525.000 (Sept. 30, 2002), available at http://www.eeoc.gov/press/9-30-02-b.html." \c 3 �


� See, Brief of Appellees, 30-35.
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