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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF CALIFORNIA

MARTHA RIVERA, €t al., ) CV F 99-6443 AW| SMS
>
Plaintiffs, ORDER ENTERING
i FINDINGS AS TO
V. DECEMBER 21,2000 ORDER
: AND GRANTING MOTION TO
NIBCO, INC,, et al., CERTIFY ORDER FOR

INTERLOCUTORY APPEAL
Defendants.

This is an employment discrimination action. On June 18,2001, the Magistrate Judge
entered an Order Granting Plaintiffs Motion for Protective Order. Defendants filed a
motion for reconsideration of the Magistrate Judge's order, which the court deniedin an
order entered December 2 1,200 1. Defendants now move for an order amending the order of
December 2 1,200 1, to state that the order involves a controlling question of law as to which
there are substantial grounds for difference of opinion and that an immediate appeal from the
order may materialy advance the ultimate termination of this litigation. Defendants also
move the court to certify the amended order for interlocutory appeal pursuant to 28 U.S.C.
section 1292(b).

The controlling statute, 28 U.S.C. section 1292(b), provides as follows:

(b) When a district judge, in making in a civil action an order not otherwise
appealable under this section, shall be of the opinion that such order involves a
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controlling question of law as to which there is substantial ground for difference of
opinion and that an immediate appeal from the order may materially advance the
ultimate termination of the litigation, he shall so state in writing in such order. The
Court of Appeals which would have jurisdiction of an appeal of such action may
thereupon, in its discretion, permit an appeal to be taken from such order, if
application is made to it within ten days after the entry of the order: Provided,
however, That application for an appeal hereunder shall not stay proceedings in the
district court unless the district judge or the Court of Appeals or a judge thereof shall
SO order.

InIn re Cement Antitrust Litigation, 673 F.2d 1020, 1026 (gth Cir. 1982j the Court of

Appeals for the Ninth Circuit held that the certification requirements of the statute are “( 1)
that there be a controlling question of law, (2) that there be substantial grounds for difference
of opinion, and (3) that an immediate appeal may materially advance the ultimate termination
of the litigation.”

“[A]11 that must be shown in order for a question to be ‘controlling’ is that resolution
of the issue on appeal could materialy affect the outcome of litigation in the district court.”
Id.  The court finds that in the present case, the court’s order of December 21,2001,
addresses the issue of to what extent Defendants can determine each Plaintiffs potential
remedies in this case through the discovery process. The outcome of this issue affects the
remedies to which Plaintiffs may be entitled should they prevail. The court finds, therefore,
that the resolution of the issue could materially affect the outcome of this litigation.

The court further finds that there is substantial ground for a difference of opinion in
this case. Specifically, there is no Ninth Circuit authority addressing the issue of whether the
Immigration Reform and Control Act (“IRCA”) prohibits defendants from inquiring into the
legality of plaintiffs working in the United States through the civil discovery process and
whether the IRAC prohibits Defendants from applying the after-acquired evidence doctrine to
determine Plaintiffs’ legal remedies.

Finally, the court finds that an immediate appeal of the court’s order of December 21,
2001, will speed the final resolution of this lawsuit. The resolution of the issues in dispute

will determine Plaintiffs’ ability to recover on their claims for front pay and reinstatement,
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one of their primary claims in this action. Thus, resolution of the issues will greatly facilitate
the efficient handling of this case. Further, Defendants estimate that the trial in this case will
last three to four months, and anticipate appealing the court’s Order of December 2 1, 200 1,
after final judgment, if necessary. In the event that the Court of Appeals reverses this
court’s decision, discovery will have to be reopened and a significant amount of time and
resources will have been wasted in trying the case. Finally, Defendants' suggest that
appellate resolution of the extent that they can inquire about Plaintiffs' alleged damages
could encourage a settlement.

Based on the foregoing, the court HEREBY CERTIFIES its December 2 1,200 1 order
for interlocutory appeal pursuant to 28 U.S.C. section 1292(b). The court denies as moot
Defendants’ request to amend the order of December 2 1,200 1.

IT IS SO ORDERED.

DATED:  J---J -02 W’

g

/
ANTHONY W. ISHII
UNITED STATES DISTRICT JUDGE
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the undersigned, hereby certify that | am an enPI oyee in the Ofice of
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