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In the Matter of the Appeal of 52!271 B

John E. K DECI SI ON
: AFTER
PAI R

BEARI NG

froma determination by the New York Gty
Departnent of Social Services

JURI SDI CTI ON

Pursuant to Section 22 of the New York State Social Services Law
(hereinafter Social Services Law) and Part 358 of Title 18 NYCRR,
(hereinafter Regulations), a fair hearing was held on June 30, 1998, in New
York City, before Ann Marie Connelly, Admnistrative Law Judge. The
foll owing persons appeared at the hearing:

For the Appellant
Eugene Doyle, representative

For _the Social Services Agency

Marcia N ssenson, Fair Hearing Representative
W liam Ash, Fair Hearing Representative
Ri chard Kahn, Agency Representative

ISSUE
Was the Agency's determination that the Appellant is enployable correct?

FACT FI NDI NG

An opportunity to be heard having been afforded to all interested
parties and evi dence having been taken and due deliberation having been had,
it is hereby found that:

L. The Appel | ant has been in receipt of Public Assistance and Food
stanp benefits.

2. On Decenber 4, 1997 the Agency sent the Appellant an "Enpl oyabl e
Joint Initial Appointnment”, advising the Appellant that as an enpl oyable
recipient of assistance, he was required to report to the Ofice of
Enpl oynent Servi ces on Decenber 16, 1997.

3. On January 16, 1998, the Appellant requested this fair hearing to
review the Agency's determnation that the Appellant is enployable.
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APPLICABLE LAW

Section 131.5 of the Social Services Law provides that no Public
Assi stance shall be given to an applicant for or recipient of Public
Assi stance who has failed to conply with the requirements of the Socia
Services Law, or has refused to accept enploynent in which he or she is able
to engage. Section 131(7)(b) of the Social Services Law provides that
where a persons is judged enployable or potentially enployable, a socia
services official may require such person to receive suitable nedical care
and/ or undergo suitable instruction and/or work training. A person who
refuses to accept such care or undergo such instruction or training is
ineligible for Public Assistance and care.

Section 332 of the Social Services Law and 12 NYCRR 1300. 2 provides that
an applicant for or recipient of Public Assistance shall not be required to
participate in work activities if such individual is determned by the
social services district to be exenpt because such individual is:

(1) i1l or injured to the extent that he/she is unable to engage in
work activities for up to three months, as verified by nedica
evi dence:

(2) 60 years of age or ol der

(3) under 16 years of age or under the age of 19 and attending full-
time a secondary, vocational or technical school

(4) di sabl ed or incapacitated in accordance with 12 NYCRR 1300.2(c);

(5) needed in the hone because another nenber of the househol d
requires his/her presence due to a verified nmental or physica
i mpai rment, and the social services official has determned that
no ot her menmber of the household is appropriate to provide such
care. “Verified” neans that a |icensed physician or certified
psychol ogi st has made the determnation that such an inpairnment
exi sts and that the household member is in need of care;

(6) pregnant beginning thirty days prior to the medically verified
date of delivery of her child.

(4) the parent or other caretaker relative in a one parent househol d
of a child who is under 12 nonths of age who is personally
providing care for such child. This exenption nust |ast no
| onger than twelve months for any parent or caretaker relative's
life. The exenption can last no longer than three nmonths for any
one child, unless extended up to the total twelve nonth maxinum
for the life of such parent or caretaker relative by the socia
services official;
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To the extent that the total of 12 nonths of exenption have not
been exhausted by such parent or caretaker relative, the socia
services official is required to apply the exenption to the
parent or caretaker in the caseof a child under two nonths of
age, but shall determ ne whether to apply such exenption for
children nore than three nonths old

Regul ations at 18 NYCRR 358-3.3(a)(2)(vii) provide that an indivi dual
has the right to adequate notice when the Agency determ nes that such
i ndividual is enployable.

DI SCUSSI ON

The Agency presented docunentation, marked as Agency's Exhibit #1,
entitled "Enployable Joint Initial Appointnent”, which advised the Appellant
that as an enployable recipient of assistance, he was required to report to
the Ofice of Enploynent Services on Decenber 16, 1997. The Appellant's
representative argued that the Appellant should not be considered enpl oyable
wi thout an Agency deternination regarding enployability. In addition, the
Appel l ant's representative stated that at the tinme of such determ nation,
the Agency nust issue a Notice of Enployability. The Appellant's
representative submtted docunentation, nmarked as Appellant's Exhibit #3,
which indicates that the Appellant is coded n20" bythe Agency. Code "20"
Is an internal code used by the Agency which indicates that the Appellant is
enpl oyabl e.

The evidence in this case establishes that the Agency considers the
Appel | ant enpl oyable. At the hearing, the Agency presented no evidence to
support this determnation. The evidence in this case also establishes that
the Agency determned that the Appellant is enployable wthout first sending
notice of such determnation to the Appellant asrequired byi1s NYCRR 358-
3.3(a)(2)(vii) of the Regulations. Under the circunmstances, the Agency's
determ nation cannot be sustained.

It is noted that at the hearing, the Appellant's representative
contended that the Agency's determnation that the Appellant is enployable
shoul d be reversed pursuant to the judgenment in the case0f Rivera v. Bane
becauset he Agency failed to send the Appellant's representative al
documents that were requested in order to prepare for this fair hearing.
However, inasnuch asthe Agency's determnation is being reversed for the
reasons set forth above, that issue need not be decided at the present tinme

It is also noted that on January 23, 1998, the Agency determned to
reduce the Appellant's Public Assistance and Food Stanp benefits on the
grounds that the Appellant did not appear for the appointnent at the Ofice
of Enpl oynment Services schedul ed for December 16, 1997. Al though the
Appel lant's representative stated that he did not want the issue of the
Notice of Intent dated January 23, 1998 addressed, this Agency determnation
was incorrect because the Appellant had notbeenpreviously sent a notice of
enpl oyabi lity as required by 18 NYCRR 358-3.3(a)(2)(vii). Therefore, the
Agency must withdraw its Notice of Intent dated January 23, 1998 and restore
all assistance and benefits lost as a result of such notice.



FH# 28286068

DEC S AND ORDER

The Agency's deternmination that the Appellant is enployable is not
correct and is reversed

L The Agency is directed to exenpt the Appellant fromwork activities
until such time as a proper determnation of the Appellant's enployability
is made, and notice of such deternmination is sent to the Appellant as
required by 18 NYCRR 358-3.3(a)(2)(vii).

2. The Agency is also directed to withdraw its Notice of Intent dated
January 23, 1998 to reduce the Appellant's Public Assistance and Food Stanp
benefits and to restore all assistance and benefits lost by the Appellant as
a result of such determnation.

As required by 18 NYCRR 358-6.4, the Agency nust conply immediately with
the directives set forth above

DATED: Al bany, New York
July 27, 1998

NEW YORK STATE DEPARTMENT
OF LABOR
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