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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
Sl 25070
RUTH HEALEY, ET AL ot
Plaintiffs

V. : CASE NO. 3:98cv418(DJS) //’/
TOMMY G. THOMPSON, SECRETARY :
OF THE UNITED STATES
DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Defendant

ORDER

Upon review and pursuant to 28 U.S.C. § 636(b)(1)(B) and Rule 2 of the Local Rules
for United States Magistrate Judges (D. Conn.), Magistrate Judge Thomas P. Smith’s
Recommended Ruling (Doc. #140), is APPROVED and ADOPTED as the Ruling of this

Court, over objection.

IT 1S SO ORDERED.

Dated at Hartford, Connecticut tl'gg day of S ber, 2001.

Domj Jf’Squatrito
States District Judge
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W ERDA; JANE KOZLOWBKI; MARGARET A.
WALZ; ROGER AUDETTE; MARI ON MORGAN,
by her next friend, DOROTHY M H LTZ
JULIA M CULVER, by her next friend,
THE REVEREND HORACE M TCHELL; and
BERTHA CHI PLIN, by her next friend,
ALFRED J. CH PLIN, SR ; MADALYN ROVNER,
ROLAND COTE; FLORENTI NA CALDERQN, by
her next friend, EVA MORENO; HELEN
BAGWELL; MAXINE MARMOR, and KATHERI NE
WATTS, individually and on behal f of

all others simlarly situated,
-Plaintiffs

|
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TOWY G THOWPSON, SECRETARY OF THE
UNI TED STATES DEPARTMENT OF HEALTH

AND HUMAN SERVI CES,
- Def endant

RECOVVENDED RULI NG ON CROSS
MOTI ONS FOR SUMVARY JUDGVENT

This case is a nation-w de class action brought on behal f of
recipients of home health care benefits from Medi care seeking
"meani ngful notice and appeal rights when their horme health

benefits are reduced or termnated," (Compl.,91),in the formof

injunctive relief against the Department of Health and Human
Servi ces. On February 11, 2000, the court partially granted

plaintiffs' first notion for sunmary judgment in part,issueda




declaratory judgment, and afforded plaintiffs the opportunity to

seek further relief. Plaintiffs have now cone forth in search of

such relief by way of a second motion for summary judgment (docket

no. 114), which defendant opposes by way of his own notion for
summary judgnent (docket no. 123). For the reasons set forth
below, plaintiffs' notion is DENED, and defendant's notion is
GRANTED. In light of the considerations discussed herein, this
court's prior ruling addressing the circunmstances in which hone
health agencies (“HHAs”) are required to give witten notice of
deci si ons regardi ng Medicare coverage and the procedure to appeal
such decisions should not be expanded upon.
. BACKGROUND

This is a provisionally certified class action, see Fed. R
Civ. Pro. 23(c)(l), brought by named plaintiffs who reside across
the country on behalf of "persons entitled to Medicare benefits who
need and/or have received hone health services which have been or
will be denied, reduced or termnated."” (Compl. 1 10).
Fam liarity with this court's prior ruling, Healev v. Shalala No.
3:98cv418(DJS), 2000 W. 303439 (D. Conn. Feb. 11, 2000), which sets
forth much of the necessary background information, is presuned,
and therefore only the pertinent changes in the |andscape of this
litigation are discussed herein.

The plaintiffs are either aged 65 and over, or have been found

to be disabled; are eligible for Medicare; and have been receiving
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home health care services! fromprivate home health agencies, which

1
"Hone health services" are defined as:

the following itens and services furnished to an
individual, who is under the care of a physician, by a
home heal th agency or by others under arrangenments wth
t hem made by such agency, under a plan (for furnishing
such itens and services to such individual) established
and periodically reviewed by a physician, which items and
services are, except as provided in paragraph (7),
provided on a visiting basis in a place of residence used
as such individual's home-

(1) part-tinme or intermttent nursing care provided by or
under the supervision of a registered professional nurse;

(2) physical or occupational therapy or speech-|anguage
pat hol ogy services;

(3) nedical social services under the direction of a
physi ci an;

(4) to the extent permtted in regulations, part-time or
intermttent services of a honme health aide who has
successfully conpleted a training program approvedbythe
Secretary;

(5) nedical supplies (including catheters, catheter
supplies, ostony bags, and supplies related to ostony
care, and a covered osteoporosis drug (as defined in
subsection (kk) of this section), but excluding other
drugs and biologicals) and durable medical equipnent
whi | e under such a plan;

(6) in the case of a hone health agency which is
affiliated or under conmon control with a hospital
medi cal services provided by an intern or resident-
in-training of such hospital, under a teaching program of
such hospital approved as provided in the |ast sentence
of subsection (b) of this section; and

(7) any of the foregoing itens and services which are
provided on an outpatient basis, under arrangements made
by the hone health agency, at a hospital or skilled
nursing facility, or at a rehabilitation center which
meets such standards as may be prescribedin regulations,
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contract with the defendant to be reinbursed for the services
covered by the Medicare program  (See Pls.' Local Rule 9(c) (1),

Dkt. # 116, 99 |-2 (hereinafter “Pls.’” 9(c)(1)”)).%2 Cenerally

and- -

(A) the furnishing of which involves the use of equipnent
of such a nature that the itens and services cannot
readily be nade available to the individual in such place
of residence, or

(B) which are furnished at such facility while he is
there to receive any such itemor service described in
clause (A,

but not including transportation of the individual in
connection with any such item or service;

excl udi ng, however, any itemor service if it would not
be included under subsection (b) of this section if
furnished to an inpatient of a hospital. For purposes of
paragraphs (1) and (4), the term "part-time or
intermttent services" neans skilled nursing and hone
heal th ai de services furnished any nunber of days per
week as long as they are furnished (conbined) |ess than
8 hours each day and 28 or fewer hours each week (or,

subject to review on a case-by-case basis as to the need
for care, less than 8 hours each day and 35 or fewer
hours per week). For purposes of sections 1395f(a) (2) (C)
and 1395n(a) (2) (A) of this title, "intermttent" neans
skilled nursing care that is either provided or needed on
fewer than 7 days each week, or less than 8 hours of each
day for periods of 21 days or less (wth extensions in
exceptional circunstances when the need for additional

care is finite and predictable).

42 U S.C. § 1395x(m); see also 42 C.F.R § 409.42 (listing the
necessary qualifications for eligibility for hone health services).

2

Pursuant to Rule 9(c) of the Local Rules of Gvil Procedure
for the District of Connecticut, the parties have submtted
statements of the material facts as to which the parties contend
there is no genuine issue to be tried, and the appropriate
supporting materials and responses thereto. As such, all
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speaking, hone health care is, in appropriate cases, a |less
expensive and nore confortable alternative to hospital or skilled
nursing facility care. Each of these named plaintiffs has
experienced an actual or proposed reduction or termnation of home
health services resulting from a determnation of the home health
agency adm nistering care. (See id., 16). Briefly stated, they
all challenge the adequacy of the notice provided to them upon a
change in care and the sufficiency of the appeals process avail able
to them

After this lawsuit was filed, the paynment system for the home
health services program w thin the Medicare scheme has undergone
fundanent al changes that have a significant inpact upon this
litigation. On July 3, 2000, the Health Care Financing
Adm ni stration (“HCFA”) published the final rule inplenmenting the
Home Heal th Prospective Paynent System "HH PPS' effective Cctober
1, 2000, as required by the Balanced Budget Act of 1997. see
Medi care Program Prospective Paynment System for Home Heal th
Agencies, 65 Fed. Reg. 41128 (Jul. 3, 2000) (codified at 42 C F.R
409, 410, 411, 413, 424, and 484); see also 42 U.S.C § 1395fff(a);
42 C.F.R 484.200. The new rul e "establishes requirements for the
new prospective payment system for hone health agencies, ” Which

include "the inplenentation of a prospective paynent system for

statements taken from these docunents are admi tted unless an
objection is noted. SeeD Conn L. Gv. R 9(c)(l).
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home heal th agencies, consolidated billing requirenents, and a
nunber of other related changes." Id. at 41128.

The linchpin of the HH PPS is the sixty-day episode of care.
See 42 C.F.R & 484.205(a). Wen a patient eligible for Medicare
coverage requires hone health care services, the physician, in
conjunction with the provider, devises a plan of care for the
patient for the next sixty days that includes, anong other things,
a diagnosis and prognosis, description of the types of services
required, the frequency of the services, and the provider of the
services. See 42 C.F.R § 484.18(a). This plan of care nust then
be certified in order to obtain final paynent. 42 U.S.C s
1395f(a)(2) (O .3

3
This section reads, in pertinent part, as follows:

Payment for services furnished an individual nmay be made
only to providers of services which are eligible therefor
under section 1395cc of this .title and only if-
*

(2) a physician . . . certifies (and recertifies, where
such services are furnished over a period of tine, in
such cases, with such frequency, and acconpani ed by such
supporting material , appropriate to the case involved, as
may be provided by regulations . . .) that-

* % * %
(© in the case of hone health services, such services
are or were required because the individual is or was
confined to his home (except when receiving itens and
services referred to in section 1395x(m(7) of this
title) and needs or needed skilled nursing care (other
than solely veinpuncture for the purpose of obtaining a
bl ood sanple) on an intermttent basis or(fhysical or
speech therapy or, in the case of an individual who has
been furnished hone health services on such a need and
who no |onger has such a need for such care or therapy,
continues or continued to need occupational therapy; a
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In addition, the HHA nust conduct a conprehensive assessnent
of the patient as foll ows:

Each patient nmust receive, and an HHA nust provide, a

patient-specific, conpr ehensi ve assessnent t hat

accurately reflects the patient's current health status

and includes information that nay be used to denonstrate
the patient's progress toward achievement of desired
outcomes. The conprehensive assessment nust identify the
patient's continuing need for hone care and neet the
patient's nedical, nursing, rehabilitative, social, and
di scharge planni ng needs. For Medicare beneficiaries

the HHA nust verify the patient's eligibility for the

Medi care hone health benefit including honebound stat us,

both at the tinme of the initial assessnment visit and the

time of the conprehensive assessnent.
42 C.F.R § 484.55. This assessnment nust incorporate the Qutcones
and Assessnent Information Set ("QASIS'), which is "a standardized
assessnent tool that provides a detailed exam nation of the
patient's physical and nmental condition, as well as other
information pertinent to the patient's care, such as the patient's
health history, living arrangenents, and activities of daily
living."  (Hoyer Dec., Dkt # 90, 15). At a mninmman OASIS
revi ew nust be conducted every sixty days, and a new physici an
certified plan of care nmust be issued at the same increnent of
time. 42 CF.R § 484.55(d).

Upon eval uation of the patient and formulation of a plan of

care, the HHA then submts a request for anticipated paynent. This

plan for furnishing such services to such individual has
been established and is periodically reviewed by a
physi ci an; and such services are or were furnished while
under the care of a physician.

42 U. S.C. § 1395f(a) (2) (C).



request is based upon a nationally uniformprice figure that is
nodi fied through the application of two adjustments: the case-mx
adj ustment and the wage adj ustnent. In determning the case-mXx
adjustnent, the patient is assigned to one of eighty home health
resource groups, Wwhich is done by assigning three different
vari abl es pursuant to the data fromthe QASIS eval uation, including
clinical severity factors, functional severity factors, and
services utilization factors. (See Wardwell Dec., Dkt # 127, Ex.
c, 15). The wage adjustment takes into account the geographic
variation in wages. These adjustnents represent the HCFA's
st andardi zed val uation of the services the HHAs intend to provide,
taking into account the beneficiary's condition and needs, during
the sixty-day episode of care.

Upon submission of a properly supported request for
anticipated paynent, the HHA will then receive 60% (50% for
subsequent epi sodes) of the total paynment from the fiscal
internediary, and the remaining 40% upon subm ssion of a final
claim detailing the actual services provided, along with a
physician certified plan of care. See 42 C.F.R § 484.205(b).
This final request is considered the actual Medicare claim the
fiscal internediary reserves the right to cancel and recover the
initial payment in situations when "protecting Medicare integrity
warrants this action," and when the final claimis not submtted
beyond the greater of sixty days fromthe end of the episode or
sixty days from the issuance of the request for anticipated
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paynment . 42 C.F.R § 409.43(c) (2).

In addition to the change in the payment system the Secretary
has also required that HHAs provide a nmandatory notice to
beneficiaries in certain situations. As of March 1, 2001, HHAs
must provi de Hone Health Advance Beneficiary Notices ("HHABNs")

when a physician orders services under the follow ng circunstances:

(HHABNs) -- Provi de a HHABN to beneficiaries, according to
the follow ng instructions, whenever Medicare paynment
denial is expected on any one of the follow ng statutory
bases: not nedically necessar and reasonabl e (under §
1862(a) (1) of the Act); custodi care exclusion (under
§ 1862(a) (9) of the A@t and fallure to neet the HHA
services honebound and intermttent care requirenents
(under § 1879(g)(l) of the Act). Do not pre-select any
option on the form

a. Provi di ng HHAB t Initiation of [ Vi .-- In the
situation in which you advise a beneficiary that you wll
not accept the beneficiary as a Medicare patient because
you expect that Medicare will not pay for the services,
for one of the reasons |isted above, provide a HHABN to
the beneficiary before you furnish home health services
to the beneficiary. Check the first block ("W expect
Medi care will not pay for any hone health services for
you") on the first page [of the H-IABN.

b. Providina HHABNs at Reduction of Services.-- In the
situation in which you propose to reduce a beneficiary's
home heal th services because you expect that Medicare
will not pay for a subset of hone health services, or for
any services at the current |evel and/or frequency of
care, for one of the reasons |isted above, provide an
HHABN to the beneficiary before you reduce services to
t he beneficiary. Check the second block ("W expect
Medi care will stop paying for some of your hone health
services") on the first page [of the HHABN.

c. Providing HHABNs at Term nation of Services.-- In
the situation in which you propose to stop furnishing all
hone health services to a beneficiary, because you expect
that Medicare will not continue to pay for the services,
for one of the reasons |isted above, provide a HHABN to
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the beneficiary before you termnate such home health

servi ces. Check the third block ("W expect Medicare

wll stop paying for all hone health services for you")

on the first page [of the HHABN .
Heal th Care Financing Admnistration, Transmttal A-01-05 at 6-7
(Jan. 16, 2001) (Advance Beneficiary Notices Mist Be Gven To
Beneficiaries and Demand Bills Mist be Submtted By Hone Health
Agenci es (HHAs)-ACTION). The Secretary enphasizes that "Medicare
never pays for hone health care that is not ordered by a
physician," and therefore his instructions to provide a HHABN do
not

apply to situations where care is reduced or termnated

in accordance with a physician's order; that is, where

the services at issue are not ordered by a physician or

where the physician agrees with your assessnent that the

services are not or are no longer reasonable and

necessary.
Id. at 9. When t he physician concurs, the HHA is obliged to
document the concurrence in witing in the patient's records, and
provide notice in accordance with the conditions of participation.
See 42 U S.C. § 1395bbb(a)(1); 42 CF.R § 484.10.

The HHABN is witten in plain |anguage and purports to serve
t he dual purpose of providing witten notification of an HHA’s
adverse coverage determination, as well as apprizing the
beneficiary of the appeals process. Specifically, the notice
provi des a reason why the HHA does not believe the services ordered
by a physician are covered under Medicare, the cost of the
services, and the conditions precedent to initiating the appeals
process. The HHABN whittles this information down into three
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options for the beneficiary:

A. | want to receive the specified hone health services
and obtain a Medicare official decision. Please submt
a claim wth any supporting evidence that | include, to
Medi care for its official decision. Please bill ny other
heal th i nsurance ( ) if necessary. | understand
that, if | have no Insurance other than Medicare, | mght
have to pay for these services while Medicare is making
its decision. |If Medicare or another insurer does decide
to pay and | have made any paynents, | wll be refunded
any anmounts that | am due. | agree to be fully and
personal ly responsible for paynment of any anmount for
whi ch Medicare and ny other insurance will not pay.

B. I do not want to receive the specified hone health
servi ces.

C. I want to receive the specified hone health services.

| do not want you to submt a claimor any health

information to Medicare for an official decision. | know

that | will be fully responsible for paynent.

Health Care Financing Admnistration, Transmttal A-01-05 (Jan. 16
2001) (Advance Beneficiary Notices Mist Be Gven To Beneficiaries
and Demand Bills Miust be Submtted By Home Health Agencies (HHAs)-
ACTI ON) . |f the beneficiary chooses option "A " the HHA becones
obligated to submt a demand bill to the Regional Honme Health
Internediary (‘RHH") for an initial determnation, thus commencing
the appeal s process.

Due to the change in the paynent system the demand bil
process is somewhat different than it was at the tine of this
court's prior ruling. Because the final request for payment at the
end of a sixty-day episode of care is considered the Mdicare

“claim,” and only one claimnmay be submtted per episode, a demand

bill can only be submtted after the sixty-day episode has
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occurred:

The neaning of "pronpt" submssion under HHA PPS,

specifically, is as follows: Under HHA PPS, you nmay
submt only one claimfor paynent at the end of each
epi sode of care. See 65 F.R 41,128 (July 3, 2000)

(Medicare Program Prospective Payment System for Home
Heal th Agencies, Final Rule). Thus, under HHA PPS,

"pronmpt subm ssion" of a claimwith the demand bill code
requires that the claim (i.e., the demand bill) be
submtted at the end of the episode in question, at the
time you submt your claimfor final paynment for the
episode. See 65 F.R at 41,141. Pursuant to the HHA PPS
Final Rule, where you have received a "request for
anticipated paynent" (RAP) for an episode, the RAP will

be cancel ed and recovered unless the claim for the
epi sode (with the condition code 20 to indicate that the
claimis a demand bill when requested by the beneficiary
In the circunstances described in this PM [Program
Menorandumj) is submtted wthin the greater of 60 days
fromthe end of the episode or 60 days from the issuance
of the anticipated paynent.

Heal th Care Financing Adm nistration, Transmttal A-01-05 (Jan. 16,
2001) (Advance Beneficiary Notices Mist Be Gven To Beneficiaries
and Demand Bills Must be Submtted By Hone Health Agencies (HHAs)-
ACTION). Although at present there is no tinme linitation® on the
processing of the demand bills once they reach the RHH's, begi nning
Cctober 1, 2002 RHHIs will have to initially process "clean" (or
sufficiently docunented) claims within forty-five days of receiving
them See An Act Making Consolidated Appropriations for the Fiscal
Year Ending Septenber 30, 2001, and for Qher Purposes, Pub. L.
106-554, 114 Stat. 2763, 2763A-534 (2000) (amending 42 U S.C. s

4

Prior to the inplenentation of HHA pps, RHH's took
approximately four nonths to issue an initial determnation.
(P1ls.’” 9(c) (1), € 16).
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1395ff effective Cctober 1, 2002). If the HHA fails to promul gate
this notice it could be forced to accept liability for billed non-
covered services.  (Def.,s 9(c) (1), 1 4).

Plaintiffs originally aljeged that the Secretary had conmtted
four violations of the Medicare statutes and the Due Process O ause
of the Fifth Amendnent by: (1) failing to provide witten notice
when hone heal th agenci es deny, reduce, or termnate hone health
services; (2) failing to provide a statenent of the rationale for
the change in benefits, a notice that the beneficiary may contest
the change, and an explanation of how to use the appeal process;
(3) neglecting to establish an effective demand bill procedure; and
(4) refusing to provide for a pre-deprivation review process during
t he appeal.

In a prior ruling, the court issued a declaratory judgment
stating that:

the plaintiffs have a legal right to a witten: (1) pre-

deprivation statement why the HHA believes Medicare may

not or may no |onger cover their services; (2)

expl anation of the circunstances in which a beneficiary

has the right to have a demand bill submtted, and (3)

di scl osure of information regarding a patient's right
to appeal

Healey, 2000 W. 303439, at =*1 (quoting Dkt. # 46). Because the
HHAs are engaged in "making coverage decisions, wthout fair
notice, wunder the nantle of the Secretary's authority, and in
circunstances where their actions are fairly attributable to
[hin," id. at =*8, the defendant

has a statutory obligation to provide Medicare hone
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heal th benefits to eligible individuals, . . . and to
assure that HHAs conply wth the «conditions of
participation as Medicare providers, including the duty
to provide fair notice to beneficiaries when services are
reduced or term nated.

Id. at *9. As such, the court refused to allow defendant "to
sidestep legal responsibility by delegating to HHAs the power to
summarily reduce, or extinguish wthout notice and an opportunity
to be heard, crucial and often |ife-sustaining benefits that have
al ready been awarded.,, Id.

Due to the court's prior decision, as well as recent
devel opnent s di scussed above, many of plaintiffs' clains have been
addressed, to sone degree, by the defendant.® However, plaintiffs
persist in claimng that, although some changes in the system are
a step in the right direction, the procedures in place fall short
of meeting the statutory requirements and affording them sufficient
due process of law to protect their property interest in Mdicare
cover age.

1. DI SCUSSI ON

Plaintiffs seek two forns of additional relief. First,
plaintiffs' claimthat the defendant's HHABN procedure viol ates
both the Medicare statute's requirenents and mni mal constitutional
protections in that it fails, by design, to provide adequate notice

to beneficiaries in a host of situations. Second, plaintiffs claim

H

For exanple, plaintiffs do not contest the sufficiency of the
HHABN i tsel f.
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that due process mandates a pre-deprivation review of their denand
bills.
A. STANDARD
When cross-notions for summary judgnent are pending, “l[elach
i ndi vidual summary judgment notion nust be eval uated independently
to determne whether there exists a genuine dispute of nateria

fact and whether novant is entitled to judgnent as a matter of

law.” 11 Moore's Federal Practice § 56.10(6) (Matthew Bender 3d
ed. 1999) (citing A_Brod, Inc. v. SK& Co., LLC 998 F. Supp. 314,

320 (S.D.N. Y. 1998)). Thus, in order to prevail, each party nust
sustain his or her burden under Rule 56.

A notion for summary judgnent shall be granted "if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssions
of file, together with the affidavits, if any, show that there is
no genuine issue of material fact and that the noving party is
entitled to judgment as a matter of law." Fed. R CGv. Pro. 56(c).
The Supreme Court has stated that "the plain |anguage of Rule 56(c)
mandates the entry of summary judgnent, after adequate tinme for
di scovery upon notions, against a party who fails to nmake a show ng
sufficient to establish the existence of an elenent essential to
that party's case, and on which that party will bear the burden of

proof at trial." Celotex Corp. v. Catrett, 477 U.S. 317, 322

(1986) .

However, ™“[ilf there is any evidence in the record from which
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a reasonable inference [can] be drawn in favor of the non-noving
party on a material issue of fact, summary judgnent is inproper."”

Tonka v. The Seiler Corporation, 66 F.3d 1295, 1304 (2d Gr. 1995)

(citing Chanbers v. TRM Copv Centers Corp., 43 F.3d 29, 37 (2d Gr.

1994)). An issue of fact nust be both genuine and material;
“[wlhile genui neness runs to whether disputed factual issues can
'reasonably be resolved in favor of either party,'

materiality runs to whether the dispute matters, i.e., whether it
concerns facts that can affect the outcone under the applicable
substantive law. . . . A reasonably disputed, legally essential
Issue is both genuine and material and nmust be resolved at trial."
G aham v. Henderson, 89 r.3d 75, 79 (2d Gr. 1996); see Anderson v.
Libertv Lobbv., Inc.. 477 U S. 242, 248-250 (1986). The "nere

exi stence of factual issues-- where those issues are not materia
to the clains before the court-- will not suffice to defeat a
motion for summary judgnent." Quarles v. General Mtors Corp

(Mtor Holding Div.), 758 F.2d 839, 840 (2d Cr. 1985).

B. HHABN NOTI CES
Plaintiffs contend that the both the Medicare statute and the
Due Process Clause of the Fifth Arendnent require that the HHA send
the HHABN notice to the beneficiary when it nmakes any adverse
determnation, rather than just an adverse determnation regarding

Medi care coverage. Practically speaking, plaintiffs seek the court
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to force HHAs to provide witten notice whenever it reduces or
termnates services rendered to a Mdicare beneficiary,
irrespective of the reason for the action. Defendant clains that
statutory and constitutional protections do not apply to HHAs when
they are not neking Medicare coverage determi nations, and, even if
such requirenments were applicable, defendant has satisfied its
obl i gati ons.

The court has previously determned that an HHA’s failure to
provi de both the notice of action contenplated by the Mdicare
statute, 42 U S. C. § 1395bbb(b),® as well as notice of the appea

mechanism 42 U S.C. § 1395ff(a),’ is fairly attributable to the

6
This provision reads as follows:

It is the duty and responsibility of the Secretary to
assure that the conditions of participation and
requirements specified in or pursuant to section 1395x(0)
of this title and subsection (a) of this section and the
enforcenment of such conditions and requirenents are
adequate to protect the health and safety of individuals
under the care of a home health agency and to pronote the
effective and efficient use of public noneys.

42 U S.C. § 1395bbb(b).
7
The Secretary's obligation in this respect is the follow ng:

The determnation of whether an individual is entitled to
benefits under part A or part B of this subchapter, and
the determ nation of the amount of benefits under part A
or part B of this subchapter and any other determ nation
with respect to a claimfor benefits under part A of this
subchapter or a claimfor benefits with respect to hone
heal th services under part B of this subchapter shall be
made by the Secretary in accordance with regul ations
prescribed by him
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Secretary, in that the HHAs’ actions can be considered those of the
Secretary. Heal ev, 2000 W. 303439, at *9. Thus, 1in order to
determine the contours of the HHAs’ obligations to Medicare
beneficiaries, the court nust focus on the [anguage of the statute
itself:

The conditions of participation that a home health agency
Is required to neet under this subsection are as follows:

(1) The agency protects and promotes the rights of each
i ndividual under its care, including each of the
follow ng rights:

(A) The right to be fully infornmed in advance about the
care and treatnent to be provided by the agency, to be
fully informed in advance of any changes in the care or
treatment to be provided by the agency that may affect
the individual's well-being, and (except with respect to
an individual adjudged inconpetent) to participate in
planning care and treatnent or changes in care or
treat ment.

(B) The right to voice grievances with respect to
treatnent or care that is (or fails to be) furnished
Wi t hout di scrimnation or reprisal for Voi Ci ng
grievances.

* ok kK

(E) The right to be fully informed orally and in witing
(in advance of com ng under the care of the agency) of--

(i) all itenms and services furnished by (or under
arrangenents with) the agency for which paynment may be
made under this subchapter,

(ii) the coverage available for such itens and services
under this subchapter, subchapter X X of this chapter,
and any other Federal program of which the agency is
reasonably awar e,

42 U.S. C. § 1395ff(a).

-18-



(iii) any charges for itens and services not covered
under this subchapter and any charges the individual my
have to pay with respect to itens and services furnished
by (or under arrangenents with) the agency, and

(iv) any changes in the charges or itens and services
described in clause (i), (ii), or (iii).

(F) The right to be fully informed in witing (in advance

of comng wunder the care of the agency) of the

i ndi vidual's rights and obligations under this

subchapter.

42 U.S.C. §1395bbb(a) (1).

The plain |anguage of the statute does not require witten
notice of a reduction or termnation of services initiated by the
treating physician or the HHA that do not involve Medicare
cover age. Subsection (A), which covers such situations, confers
"the right to be fully inforned in advance," whereas subsection
(E), which explicitly covers HHA decisions relating to Medicare
coverage, specifically confers "the right to be fully informed

orally and in witing." 1d. This disparity in use of |anguage has

a purpose, see Bates v. U. S, 522 US 23, 29-30 (1997) (stating

that “[wlhere Congress includes particular |anguage in one section
of a statute but omts it in another section of the same Act, it is
general ly presumed that Congress acts intentionally and purposely
in the disparate inclusion or exclusion," internal quotation marks
omtted), and "the court's role is not to 'correct' the text so
that it better serves the statute's purposes, for it is the
function of the political branches not only to define the goals but

also to choose the neans for reaching them" Enaine Mfr.’s Ass’n
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v. US Envtl. Protection Agency, 88 F.3d 1075, 1089 (D.C. Cir.

1996) . A court may not "avoid the Congressional intent clearly
expressed in the text sinply by asserting that its preferred
approach would be better policy." Id.

Plaintiffs advance two alternative theories through which they
claimthe HHAs are obliged to provide witten notice in a greater
nunber of instances than required by the Secretary in his
transmttal. &Health Care Financing Adm nistration, Transmttal
A-01-05 at 6-7 (Jan. 16, 2001) (Advance Beneficiary Notices Mist Be
G ven To Beneficiaries and Demand Bills Must be Submtted By Hone
Heal t h Agenci es (HHAs)-ACTION) .

First, plaintiffs argue that certain decisions not deened
"coverage" decisions by the Secretary should fall under the mantle
of coverage decisions wthin the neaning of the statute, thus
triggering the protections afforded by such statute and previously
addressed by the court. Specifically, plaintiffs argue that "an
HHA’s decision to reduce or termnate care which is allegedly based
upon changes in the physician's orders to the care plan is a
coverage decision® wthin the nmeaning of 42 USC §
1395bbb(a)(1) (E) because one “[olf the several criteria for
eligibility for Medicare hone health coverage . . . is that the
services mnust be ordered by a physician" under 42 U S C §
1395x(m . (Pl.’s Mem Supp. Sum J., Dkt. # 115, at 14).

Def endant justifies his position by stating that
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[n]on-coverage based decisions in care do not involve the

Medi care statute's prom se of paynment for services

render ed. Rather, a change in care consistent with a

doctor's order, regardless of whether the change is

initiated by the doctor or the HHA with the doctor's
concurrence, is a function of the treatnent relationship
between the doctor, the hone health care provider, and

the patient- a relationship in which the government is

not a participant.

(Def.’s Mem Supp. Summ. J., Dkt # 128, at 15). Thus, plaintiffs
claimthat when an HHA refuses to provide care on the grounds that

the care has not been ordered by a physician there is no practical

basis to distinguish this situation fromothers in which the HHA
makes a factual determination as required by the Medicare statutory
scheme, which necessitate procedural protections.

The question to be decided is whether the Secretary's
interpretation of the statute is legally permssible. Vhen
determning if an agency's construction of a statute is legally
permssible, the analysis is governed by the Supreme Court's

decision in Chevron, U S A, Inc. v. Natural Resources Defense

Council, Inc.., 467 U S. 837 (1984). Pursuant to this framework,

the reviewing court asks two questions. See id. at 842. First "is
t he question whet her Congress has directly spoken to the precise
question at issue. If the intent of Congress is clear, that is the
end of the matter; for the court, as well as the agency, mnust give
effect to the unanbi guously expressed intent of Congress." Id. at
842-43. If this first question is answered in the negative, then
“the question for the court is whether the agency's answer is based
on a permssible construction of the statute.” 1d. at 843. The
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agency's interpretation is "given controlling weight unless [it isS]
arbitrary, capricious, or manifestly contrary to the statute.”" 1d
at 844.

The governing statute, 42 U.S.C. § 1395bbb(a) (1) (E), contains
specific terns indicative of congressional intent, and does not
require interpretation under Chevron. The statute lists four
pi eces of information that nust be conveyed to the beneficiary in

writing. First, witten notice nust be provided detailing "al
items and services furnished by (or under arrangenents with) the
agency for which paynent may be made under this subchapter." 42
U S C § 1395bbb(a) (1) (E) (i). Second, the HHA nust give witten
notice of "the coverage available for such itens and services under
this subchapter, subchapter XI X of this chapter, and any other
Federal program of which the agency is reasonably aware." 42
US C § 1395bbb(a) (1) (E) (ii). Third, witten apprisal of “any
charges for itens and services not covered under this subchapter
and any charges the individual may have to pay with respect to
items and services furnished by (or under arrangenents with) the
agency" is necessary. 42 U S.C. §1395bbb(a)(1) (E) (iii). The
fourth section nerely states that any changes in the preceding
three pieces of information nmust also be in witing. See 42 U S.C
§1395bbb (a) (1) (E) (iv).

Each of these subsections requires the witten transmttal of
i nformati on concerning paynent for and not the provision of hone
heal th services. Defendant is correct in observing that, in the
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absence of a practitioner's orders, whether it be an independent
physician or an HHA professional, services are not provided.
Therefore, logic dictates that, if services are not provided, there
Is sinply no information regarding any paynent decision of the type
specifically contenplated by 42 U S.C. § 1395bbb(a) (1) (E).
Congr ess has unanbi guously spoken: beneficiaries are entitled to
know what services are covered by Medicare and how nuch will be
pai d by Medicare. If there are no services in the first place,
then the [anguage in 42 U S.C. § 1395bbb(a) (1) (E) sinply does not
apply.

Second, plaintiffs invoke the Due Process O ause, and argue
that, in order to protect their property interest, the Secretary,
t hrough t he HHAs, nust be conpelled to provide witten notice of a
reduction or termnation of benefits regardless of the reason
therefor. Plaintiffs assert that the basis for the HHA’s decision
to termnate or reduce benefits does not often fit neatly into one
of the categories set forth in the transmttal, and therefore, in
order to conpletely preserve plaintiffs' right to receive witten
notice of the actions set forth in the statute, witten notice in
all circumstances should be required, regardless of the ability to

access the appeal process.®

8

Plaintiffs do not claimthat there should be access to the
demand bill and appeal process when the basis for the action is a
physician's order or a HHA business decision, only witten notice
of the reason.
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Plaintiffs' argunent ignores a fundanental distinction. Under
the Medi care schene, HHAs performtwo functions, which, fromthe
plaintiffs' perspective, are often viewed as one. First, the HHA
nmust adm nister the Medicare programto the beneficiary, a task
that includes determning the beneficiary's eligibility for
Medi care benefits. In this capacity, the Secretary, who has
del egated his responsibility to admnister the Medicare programto
t he HHAs, reviews the HHAs’ decision through the RHHIs. Second,
HHAs provide, in conjunction with the beneficiary's treating
physician, the care paid for by the Medicare program In contrast
to the first function, the HHA does not perform its
responsibilities as a delegate of the Secretary; here the HHA
functions as a health care provider and is held to the prevailing
standard of care in the community. Thus, the distinction is that,
when an HHA acts as an agent of the Secretary when adm nistering
the Medicare program its actions are subject to the constitutional
protections of the Fifth Anmendnent, but, when it acts as a health
care provider, its actions are not subject to constitutional
scrutiny.

Courts have recogni zed this dichotony in a simlar context,
nanely when construing the effect of the provisions of the Enployee
Retirement Incone Security Act ("ERISA"), 29 U S . C s§§ 1001 et
seqg., upon nodern private health care enterprises such as Health
Mai nt enance Organi zations (“HMOs”). ERI SA is a conprehensive
statutory schene designed to ensure the conpetent and faithfu
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adm ni stration of enployee benefit plans, including health
i nsurance plans, and mandates that any claimto enforce rights
under a plan, regardless of howit is presented, be presented in
federal court. Therefore, when determning if a claim against an
HMO (or physician acting as an agent of an HMD is conpletely
preenmpted by ERISA, and therefore subject to renoval to district
court from state court, courts endeavor to deternine whether the
claimalleges faulty adm nistration of an enpl oyee benefit plan,
and t hereby should be construed as a claim brought pursuant to
ERISA, see 29 U.s.C. § 1132(a) (1) (B), or negligent provision of
care, which should be considered a state |aw nal practice claim

See Prvzbowski v. U S. Healthcare, Inc., 245 r.3d 266, 273 (3d Cr.

2001) (holding that clains against an HVMO based upon a delay in
approving benefits were addressed to the HMO as a plan
admnistrator, and therefore were both conpletely and expressly

preenpted); In re US. Healthcare, Inc., 193 rF.3d 151, 162-65 (34

Gr. 1999) (holding that claims challenging the propriety of the
HVO s policy of discharging nother and newborn from the hospital 24
hours after birth concerned the HMO s role as provider of care and

therefore were not conpletely preenpted); Jass v. Prudential Health

Care Plan, Inc., 88 F.3d 1482, 1489 (7t» Cr. 1996) (holding that

clains directed to a registered nurse acting in a capacity as a
utilization reviewer for an HVO plan were conpletely preenpted);

Dukes v. U S. Healthcare, Inc., 57 F.3a 350, (3d Gr. 1995)

(holding that clains alleged defects in the quality of care

_25_



received, not a failure to provide benefits, and therefore were not

completely preempted); Corcoran v. United Healthcare, Inc., 965
F.2d 1321, 1332 (5t Gr. 1992) (holding that the clains directed
to a utilization review agency, which determ ned what the HMVO
shoul d pay for under its benefit plan, were conpletely preenpted).
In addition, the Supreme Court has acknow edged this dichotony
during the course of determ ning whether, under a certain set of
facts, an HMO coul d be considered a fiduciary within the nmeaning of

ERISA. See Pegram V. Herdrich, 530 U.S. 211 (2000). | N Pegram,

the plaintiff alleged that the HMO breached a fiduciary duty,
I nposed by ERI SA, when its physicians, who own the HMO and receive
a portion of the total profits earned each year, nade nedica
necessity determnations while standing to profit from under-
utilization of services. 1d. at 216. The Court held that

[iJn every case charging a breach of ERI SA fiduciary
duty, then, the threshold question is not whether the
actions of sone person enployed to provide services under
a plan adversely affected a plan beneficiary's interest,
but whether that person was acting as a fiduciary (that
s, was performng a fiduciary function) when taking the
action subject to conplaint.

Id. at 226. The Court then focused on the precise nature of the
functions alleged to be unlawful in this case:

It will help to keep two sorts of arguably adm nistrative
acts in mnd. Cf. Dukes v. U.S. Healthcare, Inc., 57
F.3d 350, 361 (CA3 1995) (juscussing dua

medi cal /adm ni strative roles of HMos). Wat we wll cal

pure "eligibility decisions" turn on the plan's coverage
of a particular condition or nedical procedure for its
treatment. "Treat ment decisions," by contrast, are
choi ces about how to go about diagnosing and treating a
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patient's condition: given a patient's constellation of
synptons, what is the appropriate nedical response? .
These decisions are often practically inextricable
from one another, as amci on both sides agree. See
Brief for Washington Legal Foundation as Am cus Curiae
12, Brief of Health Law, Policy, and Ethics Scholars as
Am ci Curiae 10. This is so not merely because, under
a schenme like [the HMO s], treatment and eligibility
deci sions are nmade by the sanme person, the treating

physi ci an. It is so because a great many and possibly
nost coverage questions are not sinple yes-or-no
questi ons, like whether appendicitis is a covered

condition (when there is no dispute that a patient has
appendicitis), or whether acupuncture is a covered
procedure for pain relief (when the claimof pain is
unchal | enged). The nore commopn coverage question is a
when- and- how questi on. Al t hough coverage for many
conditions will be clear and various treatnent options
wi Il be indisputably conpensable, physicians still nust
deci de what to do in particul ar cases. The issue may
be, say, Whether one treatnment option is so superior to
anot her under the circunstances, and needed so pronptly,

that a decision to proceed with it would neet the nedical

necessity requirenent that conditions the HW s
obligation to provide or pay for that particular
procedure at that time in that case. The Governnent in
its brief alludes to a simlar exanple when it discusses
an HVO s refusal to pay for energency care on the ground
that the situation giving rise to the need for care was
not an energency, Brief for United States as Am cus
Curiae 20-21. In practical terns, these eligibility
deci si ons cannot be untangled from physicians' judgnents
about reasonabl e nedical treatnent. :

Id. at 227-229. Finally, the Court found that the decisions
challenged by the plaintiff fell into the category of "m xed
eligibility decisions,"” and that such decisions were not fiduciary
deci sions under ERISA. Id. at 237

These cases stand for the prevailing view that, in the nodern
| andscape of the health care industry, one entity can perform two

traditionally distinct functions: the admnistration of a health
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insurance plan and the provision of nedical care, and the
performance of each function can incur different consequences.
This concept, discussed in sone detail by federal courts as applied
to the private sector, carries equal force when applied to
Medi care, which is essentially a government insurance program for
qualified individuals.® Wen an HHA makes "eligibility decisions,,,
it can be considered an agent of the Secretary because it functions
as the "plan admnistrator,, of Medicare, and therefore the
Secretary can fairly be charged wth ensuring that the
adm ni stration of Medicare passes constitutional nuster. However,
when an HHA nakes "treatnent decisions,,, or "mxed eligibility and
treatnment decisions,,, the HHA is not adm nistering the provisions
of the Medicare statute, and therefore cannot be consi dered an
agent of the Secretary. As such, the Secretary cannot be held
responsi bl e for these decisions.

This principle, as borrowed from the |aw governing private
admnistration of health care benefit plans, squares with

controlling precedent" addressing federally funded health care

9

Through Medicare and Medicaid, the federal government is
essentially the largest health insurance provider 1n the United
States.

10

Al t hough the judgnent of the court in that case has been
vacated, and the matter has been settled, the principles discussed
in this opinion are also consistent with the reported opinions in
the Giialva case, which attributed coverage determ nations nade by
an HVO to the Secretary. See Giiialva v. Shalala, 946 F. Supp. 747
(D. Ariz. 1996), aff'd, 152 r.3d4 1115 (9t Cr. 1998), vacated, 526
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benefit plans.!* |In Kraener v. Heckler, 737 r.2d 214 (2d Gr.

1984), the Second Crcuit held that utilization review to determ ne
future eligibility for Medicare benefits, conducted by a private
entity at the behest of the Medicare schene, could fairly be

inputed to the Secretary. Similarly, in Catanzano v. Dowing, 60

F.3d 113 (2d Cir. 1995) and Catanzano v. Wng, 103 F.3d 223 (2d

CGr. 1996), the Second Circuit found that Community Hone Health
Agencies, determ nations of the necessity and appropriateness of
the nmedical services ordered by a physician under New York's
conprehensi ve Medicaid regulatory scheme were state actions under

the Fourteenth Anendnent.'* By contrast to the Second Circuit

U.S. 1096 (1999).

11

The court does not draw this analogy lightly. The private
sector cases are concerned with selecting an appropriate forum for
litigating causes of action, while, in this case, the applicability
of fundamental constitutional protections hinges upon this
di stinction. However, Dboth the private sector cases construing
ERI SA, and the governnent benefit cases do square w th one another.
But see Jennifer L. Wight, Unconstitutional or |npossible: The
[ rreconcil abl e Gap Between Manaaed Care and Due Process I1n Medicaid
and Medicare, 17 J. Contenp. Health L. & Pol’y 135, 138 (2000)
(arguing that, "in a managed care context, every decision nade by
a doctor as to nedical treatnment of a Medicare or Medicaid
beneficiary becomes subject to the notice and hearing requirenents
required by federal statutes and regulations for coverage
decisions,, because of the want of an unbiased decision-naker).

12

In Catanzano, the Second Circuit rejected the state's attenpt
to bifurcate the first step of the prior approval for benefits
decision, which is governed by state regulation, at issue in that
case into an "eligibility,, conponent and "medical judgnent,,
conponent . Cat anzano, 103 F.3d at 228-29. However, taken in its
proper context, this |anguage does not detract from the analysis in
this case because the Second Circuit was responding to New York's
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decisions, the Suprene Court has held that decisions to transfer or
di scharge a patient froma skilled nursing facility, which are
initiated by the professionals in the facility, cannot be
attributed to the state despite the fact that the decision results

in a change in Medicaid benefits. Blumv. Yaretsky, 457 U S. 991

(1982). The distinctions set forth in the foregoing discussion
conport with these established precedents.

The Secretary's position on this issue is consistent with the
prevailing view. Essentially, plaintiffs seek witten notice of a
group of decisions for which the Secretary cannot, under the Due
Process O ause of the Fifth Arendment, be fairly held accountable.
Ascertaining the precise content of the treating physician's
orders, determning the appropriate |evel and course of treatnent
wi thin such orders, and proposing changes in the |evel of treatmnent
In response to a change in circunstances are the types of treatment
deci sions that undoubtedly inpact the |level of Medicare benefits,

but neverthel ess cannot be inputed to the Secretary.

argument that, although a hearing to review the Community Home
Heal th Agency's (“CHHA’s”) Medicaid "eligibility" conponent of the
prior approval decision was necessary, the court could not conpel
the CHHA to actually provide the services in the event the hearing
resulted in a reversal of their initial determnation because the
"professional nedical judgnment" portion of the prior approval
deci sion was not state action. Id. The Second Qrcuit rejected
this argument and held that, to accept the state's argument that
"al though the decision is in part state action requiring due
process rights, it is also in part private action such that
mandat ed due process rights cannot in fact affect the final
decision,” would “flout([]” its prior holding that the CHHAs’ prior
approval for Medicaid benefits decisions are that of the state.
Id. No such interests are inplicated here.
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In light of the foregoing, the court should adhere to the
prior decision in this case and should not inpose any additional
requi rements upon the Secretary. The governing statute does not
require the HHAs to provide witten notice in the situations set
forth in plaintiffs' nost recent subm ssion, and the Due Process
C ause of the Fifth Amendnent does not reach the HHAs’ conduct at
Issue in this case.

However, nothing should detract fromthe force of this court's
prior holding; this nost recent foray into the niceties of state
action in the Mdicare arena does not change the fact that, under
the current "non-systen in place to render eligibility
determ nations, the Secretary has delegated his authority to
determne eligibility for Mdicare hone health benefits exclusively
to the HHAs. Just because the Secretary may not be held accountable
for every decision to reduce or termnate benefits, he remains
ultimately responsible for all eligibility decisions rendered by
t he HHAs.

As a matter of law, plaintiffs have not denonstrated that they
are entitled to witten HHABN notices in every situation where
benefits are reduced or termnated. Defendant's notion for summary
judgnment on this issue is therefore GRANTED. Therefore, an
i njunction should not issue conpelling the Secretary to provide
witten notice in all situations, but rather a declaratory

judgment, in the form proposed in this court's prior opinion,
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shoul d issue as such: "the plaintiffs have a legal right to a
witten: (1) pre-deprivation statenment why the HHA believes
Medi care may not or may no |onger cover their services; (2)
expl anation of the circunstances in which a beneficiary has the
right to have a demand bill submtted, and (3) disclosure of
information regarding a patient's right to appeal . . . .”
C. PRE- DEPRI VATI ON DETERM NATI ONS

Plaintiffs claim that pre-deprivation determ nations of
coverage are conpul sory under the Due Process Clause of the Fifth
Anendnent. Because the property interest at issue is the pronpt
rei mbursenent of the costs of hone health nedical care for
qualified individuals, which is not a need based program in that
"coverage isS not related to financial need," Healey, 2000 WL
303439, at *1, the court's analysis is governed by Mathews v.
Eldridae, 424 U.S. 319 (1976), and its progeny. Kraemer v.

Heckler, 737 F.2d 214, 221-22 (2d Cir. 1984). Thus, in order to

protect the "fundanental requirement of due process{:]. . . the
opportunity to be heard at a meaningful tine and in a neaningful

manner, “” the court nust consider "the private interest that will be
affected by the official action;" "the risk of erroneous
deprivation of such interest through the procedures used, and the
probable value, if any of additional or substitute procedura

safeguards; “ and "the Governnent's interest, including the function

invol ved and the fiscal and adm nistrative burdens that additional
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or substitute procedural requirenent would entail." Mthews, 424
U S at 333, 335.

After careful consideration of these conponents, plaintiffs
interest in additional process, conbined with the risk of erroneous
deprivation, does not outweigh the public interest. Al t hough
plaintiffs do have a substantial interest in continued receipt of
Medi care benefits, the balance does not tip in favor of the court's
intervention in plaintiffs' favor.

The private interest affected in this case is the plaintiffs
substantially uninterrupted recei pt of Medicare hone health care
benefits pending an initial determnation by the Secretary of an
adverse coverage decision rendered by an HHA, which is an inportant
interest, and thereby weighs in favor of granting additional

process to plaintiffs.” Being eligible for Medicare, the

13

The Supreme Court's holding in Anerican Manufacturers Mt ual
| nsurance Co. v. Sullivan, 526 U S. 40 (1999), does not preclude
plaintiffs from asserting a viable property interest in continued
recei pt of benefits. The Court distinguished the factual scenario
before it from Goldbera v. Kelly, 397 U S 254 (1970), and Mathews
by noting that in those cases, eligibility for benefits had already
been determined, whereas in Sullivan, the propriety of benefits had
not yet been established. See American Mrs., Mit, Ins. Co., 526
US at 57-58; see also id. at 62-63 (Breyer, J., concurring in
part and concurring in the judgrment) (‘I would add, however, that
there may be individual circunstances in which the receipt of
earlier paynents leads an injured person reasonably to expect their
continuation, in which case that person may well possess a
constitutionally protected 'property' interest."). In contrast to
Sullivan, the plaintiffs here have previously received Medicare
benefits under simlar circunstances to those upon termnation or
reduction, and therefore enjoy a reasonable expectation of
continued receipt of simlar benefits. See Board of Reaents of
State Colleges v. Roth, 408 U S. 564, 577 (1972). A hypertechnical
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plaintiffs are either over sixty-five years of age, or have
received Title Il Social Security Disability benefits for a period
of over two years. Indeed, “[t[he defendant has recogni zed that,
conpared to all Medicare beneficiaries, Medicare hone health
patients are nore likely to be female, to be older, to |ive alone,
to be poor, and to be in worse health or have nore disabilities.,,
(Pls.’” Rule 9(c)(1), Dkt # 116, 1 5). This conbi nati on of

conditions "places themin a profoundly inferior position in

relationship to a governnent bureaucracy.,, Ford v. Shalala. 87 F.

supp. 2d 163, 177 (E.D.N.Y. 1999) (internal quotation marks
omtted); see Grav Panthers v. Schweiker, 652 F.2d 146, 166 (D.C

Gr. 1980) ("Nor can we ignore in any evaluation of the 'interest
at stake, the significant percentage of Medicare clainmnts
di sadvant aged by disability, illness and poverty, a substantially
hi gher figure than is true of the population at large. Indeed it
was because of the special coincidence of nedical needs and

financial problens anmong elderly people that the Medicare program

application of Sullivan's holding as applied to Medicare, where any
rel mbursenent for services is predicated upon the services being
deemed reasonabl e and necessary, would be a substantial departure
from the Supreme Court's prior decisions, a result not contenplated

y Sullivan. See .. Mathews, 424 U S. at 336 (holding that
plalntlff had a property interest in receipt of disability benefits
even though he had a continuing burden of denbnstrating

disability); cf. Arerican Mrs, Miut. Ins. Co., 526 U S. at 58
(“[Wle bel'i eve the court fundamental | y m sapprehended the nature of
respondents, property interest at stake in this case. . . .”).

Because of the key factual differences between Sullivan and the
case before the court, the Court's prior decision in

Regents v. Roth, 408 U.S. 564 (1972), controls the analysis, and
conpels a finding that a property interest exists.
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was established in the first place.,,). "It is not disputed that
the naned plaintiffs need, or needed, hone health care to live
i ndependently, or to live at all.,, Healey, 2000 W 303439, at *2.
Shoul d the HHA deci de that services are no |onger covered, the
beneficiary nmust pay for the services in order to initiate the
review process; the HHA has no obligation to provide the services
free of charge pending review of its decision. The conbined effect
of these facts is that, once the HHA determ nes that Mdicare wll
no |longer pay for services, hone health care benefits are
effectively termnated if the beneficiary cannot pay for the
services pending review.

The cumul ative effect of a loss of home health benefits is
difficult to quantify, but unm stakably difficult to bear. An
unescapabl e consequence of a premature termnation of care is
deterioration of the beneficiary's condition, due to both the |ack
of care and the enotional stress associated with the loss of care.
The evidence in this case reveals that plaintiffs suffer from
conditions (or a conbination thereof) requiring anything from
simple, yet vital, hygiene nmaintenance to physical therapy, and
that they have (or had) been receiving services for a period of

nore than two months. An inability to naintain the care reginmen

14

Al though Medicare's home health benefit program was
“[o]riginally conceived as a short-term post-acute initiative . .
. intended primarily to help beneficiaries recover after hospita
stays," Brooks E. Allen, Note, The Price of Reform GCost-Sharing
Proposals for the Medicare Hone Health Benefit, Yale J. on Reg.
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obviously inpacts plaintiffs, health for the worse. In addition,
as stated in the declarations submtted in support of plaintiffs

notion, the effects of a |loss of hone health care are often borne
not only by the infirmed beneficiary, but by the families of the
beneficiary, upon whom the responsibility of providing care
inevitably falls by default.

Def endant does not necessarily dispute the inportance of a
| oss of hone health care benefits to a beneficiary; rather,
def endant enphasizes that the interest at stake is not provision of
the benefits thenselves, but "the pronpt and fair reinbursenent of
nmedi cal expenses,, contenplated by Medicare. (Def. *s Mem Supp.

Summ. J., DKkt #128, at 24 (quoting Isaacs V. Bowen, 865 F.2d 468,

476 (2d Gr. 1989)). He further argues that, to force Medicare to
pay for services pending an initial deternmination, would be to
effectively underm ne the fundanmental principle behind Mdicare's
fee-for-services rei mbursement system (Id. at 25). The effect of
this argunent, if accepted, is to break the causal chain between
termnation of Medicare coverage and termnation of the home health
care benefits thensel ves.

The Secretary's position does not preclude consideration of

137, 149 (2000)' "the program has noved beyond its previous short-
term post-acute focus to enconpass long-term chronic care. For
exanpl e, one 1996 study reveal ed that 61% of home health visits in
a given sanple were to enrollees receiving six or nore nonths of
home health care, whereas only 4% received care for a nonth or
| ess,,, id. at 152-53. The declarations submtted in this case
support these observations.
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the effect upon plaintiffs of a deprivation of hone health care

because, 1in certain cases, practical considerations supply the
necessary |ink between the coverage and the benefits. The Supreme
Court has clearly stated that "the degree of potential deprivation
that may be created by a particular decision is a factor to be
considered in assessing the validity of any admnistrative
deci si onmaki ng process.,, Mathews, 424 U S. at 341. For sone
beneficiaries, a denial in coverage anounts to a denial of
services, because they may not have the neans to pay for the
services, or the wherewithal to secure substitute coverage,"
rendering themunable to access the appeal s process. See. e.d.,
Mat hews, 424 U S. at 341 (holding that the bleak possibility that
a disabl ed enpl oyee can find tenporary enploynent to |essen the
effect of a denial of benefits supports the inportance of the

interest at stake); Kraemer v. Heckler, 737 F.2d 214, 222 (2d Cr.

15

The Secretary notes that 13% of all Medicare beneficiaries are
"dual eligibles,,, meaning that they qualify for both Medicare and
Medi caid, and therefore some of the nore indigent beneficiaries can
secure Medicaid coverage for their home health care. (Witt Dec.,
Dkt #127, Ex. B, € 5). To be sure, this mtigates the effects of
deprivation to sone degree, but does not significantly detract from
the inportance of the interest at stake to those who do not qualify
for Medicaid.

In addition, as evidenced by plaintiffs' declarations, some of
the beneficiaries are teetering on the boundary of needing nore
intensive residential treatnent. (See, e.q., Weirda Dec., Dkt
#119, Ex. B; Katz Dec., Dkt #119, Ex. N Gannis Dec., Dkt #119,
Ex. Q@ Martin Dec., Dkt #119, Ex. X; Bailey Dec., Dkt #133).
Al'though it is not the preferred choice of treatnent, sone
beneficiaries may be eligible to receive residential nedical care
benefits under Medicare.
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1984) (considering that the costs of nedical care "dimnishes the
probability that a patient could choose to continue receiving

medical care,, while awaiting review); Fox v. Bowen, 656 F. Supp.

1236, 1249-50 (D. Conn. 1986) (citing Kraener and noting that
patients often forgo nedical care in the absence of coverage

because they cannot afford it).

The period of tine that passes between notice of denial of

coverage is not insignificant. See Mathews, 424 U S at 341

(“[Tlhe possible length of wongful deprivation of . . . benefits
also is an inportant factor in assessing the inpact of officia
action on the private interests.,,). Hstorically, the tine period
for obtaining an initial determ nation has been about four nonths,
and is likely to be conparable to this when the 45 day tine limt
for deciding clains goes into effect in Cctober of 2002, see An Act
Maki ng Consol idated Appropriations for the Fiscal Year Ending
Septenber 30, 2001, and for O her Purposes, Pub. L. 106-554, 114
Stat. 2763, 2763A-534 (2000) (anmending 42 U S.C. § 1395ff effective
Cctober 1, 2002), because a demand bill can only be submtted at
the conclusion of the sixty-day episode of care. Gven the costs
of healthcare, and the nmeager financial resources of many Medicare
beneficiaries, a period of four nmonths w thout benefits is not
I nsignificant.

Plaintiffs therefore have an inportant interest in the
continued receipt of home health care benefits given the fact that
Medicare is sonetines their only source of funds to sustain nedica
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care for a period as long as four nmonths, and this nedical care
coul d be necessary for basic health maintenance. Al t hough
important, the risk of being erroneously deprived of this interest
must al so be eval uated.

"Central to the evaluation of any admnistrative process is

the nature of the relevant inquiry.,, Mat hews. 424 U S. at 343

Here, the nature of the inquiry is determning whether certain
medical services are covered under the hone health benefits
provisions of Medicare. Thus, as the Secretary points out, the
basic tenet of the "fee-for-service,, systemis the initia
provision of care, and the subsequent deternination of coverage,
based upon whether the care was reasonable, and whether coverage
was warranted under the circumstances.® As currently constructed,
the process contenplates a retrospective analysis of eligibility,
and, therefore plaintiffs' proposed action would constitute a
significant change in the system

This proposed change would not necessarily inprove the
accuracy of the eligibility determnation. The current system

allows for a decision based upon evidence of the circunstances as

16

~ The new paynent system does not alter this underlying
principle. Despite the fact that the HHA submits an initial claim
prior to the provision of care, to which the Secretary applies the
case-mx fornula to arrive at a reasonable cost for "the proposed
services, the final Medicare ‘claim is the bill for services
submtted at the conclusion of the sixty-day episode of care
because the Secretary reserves the right to nodify or even cancel
the initial claim
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they actually existed, and does not deal in predictions or
hypot hetical scenarios, thereby elimnating the risk of erroneous
predi ctions. Unli ke sone ot her nedical coverage determ nations,
such as hospital services, which are quickly reviewed by a peer
review organi zation, the systemin place for review ng hone health
benefits coverage decisions favors accuracy over expedi ency.
Therefore, plaintiffs' proposednodification would allow for speedy
reversal of a patently incorrect coverage determnation, but would
not necessarily inprove the accuracy of the vast majority of
coverage deci sions.

Furthermore, the existing procedure, although subject to sone
doubt in the past, has undergone inportant changes that have
bol stered the overall reliability of the process. As the
plaintiffs' declarations denonstrate,*" and as the court previously
found, the HHAs were not always forthcomng with infornmation

concerning appeal rights, or with a genuine reason for the adverse

17

Plaintiffs urge the court to consider what they believe to be
an underlying incentive for HHAs to deny care under the new PPS
Def endant responds to this argunent by noting the nore forgiving
“outlier” provisions, designed to provide increased funding for
speci al cases, and the 500% difference between the |owest and
hi ghest case-nix figure. Although the court takes note of these
arguments, they do not add to the analysis in a neaningful way.
The court will not inpute a sinister notive to the HHAs, nor will
it assunme that the new PPS provisions will elimnate the HHAs
desire to keep costs at a minimum the focus of this inquiry is
appropriately placed on the evidence submtted.
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coverage decision. ** Failure to give proper notice, or provision
of conclusive justification for the action, worked to the detriment
of the beneficiary; the only circunstance that was clear was that
services were no longer being provided, and the beneficiary was
effectively left without a renedy. Access to the demand bill
procedure is inportant to the beneficiary because, as defendant's
own data denonstrate, beneficiaries who gain access to the appeals
process "are very likely to be successful in overturning the HHAs’
denials." (Pls.’ Mem Supp. Summ J., Dkt #115, at 25). The raw
statistical data show the follow ng

[ Twenty-four thousand two-hundred and thirty-eight]

demand bills relating to home health services were

processed in cal endar year 1998. The nunber of demand

bills processed for calendar year 1999 was 33,116. For
the first nine nonths of cal endar year 2000, the nunber

of demand bills processed was 49,437. In calendar year
1998, demand bills represented 0.2% of all hone health
claims processed. I n cal endar year 1999, denmand bills

increased to 0.3% of all hone health clainms processed.
During the first nine nonths of cal endar year 2000,
demand bills rose to 0.6% of all honme healths clains
processed. The percentage of full/partial reversals for
1998 was 41.5% I n calendar year 1999, the percentage of
full/partial reversals was 52.4% The nunber of
full/partial reversals for the first nine nonths of
cal endar year 2000 was 22.4%

(Robinson Dec., Dkt #127, Ex. A, 1 7). Wen conbined with the data

submtted to the court previously, Healey, 2000 W 303439, at *4,

18

The Secretary correctly points out that logic dictates the
proposition that “[ilndiscriminate reductions in care are actually
contrary to the interests of HHAs.” (Def.’s Mem Supp. Summ. J.,
Dkt #128, at 30). Al though this is true in the abstract, the
evi dence submitted by plaintiffs of sone HHAs’ past practices
belies this proposition.
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these statistics show, on the average, that the HHAs coverage
deci si ons have been reversed just under one-half (45.7% of the
time between 1994 through the first nine nonths of 2000. Past
experience therefore reveals that, once a demand bill has been
submtted, there is a real chance that the HHA’s decision could be
reversed, which underscores the inportance of access to the
process.!?

The Secretary's recent decision to require HHAs to submt a
form HHABN notice to beneficiaries when the HHA makes a Medicare
coverage decision inproves comunication between the beneficiary
and the HHA, and therefore inproves the overall reliability of the
system By clearly setting forth the HHA’s reason for its actions,
as well as the beneficiaries' options by way of a response, the new
requi rements are aimed at facilitating access to the demand bill
procedure by inproving notice to the beneficiary. Therefore, the
ri sk of erroneous deprivation of benefits has decreased in |ight of
t he new procedures because there is much |less of a chance that a
beneficiary could be deprived of his or her rights altogether

Al t hough, as previously discussed, failure to secure Medicare
coverage may serve as a disincentive to obtain nedical care at all,
i mproved notice of an adverse coverage decision provides the
beneficiary wth know edge to nmake an inforned decision as to the

next step. Unfortunately, sonetines the only choice will be to

19
The court does not draw any other inferences fromthese data.
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forgo hone health care services, but, when evaluating the risk of
erroneous deprivation and the fairness of the process as a whole,
the court must bear in mnd that "procedural due process rules are
shaped by the risk of error inherent in the truthfinding process as
applied to the generality of cases, nhot the rare exceptions.,,

Mat hews, 424 U.S. at 344.

Wien considering the public interest, the court nust assess
"the admnistrative burden and other societal costs that would be
associated with requiring, as a matter of constitutional right,,,

the additional safeguards. Mathews, 424 U S. at 347. Plaintiffs

have shown that they have a significant interest in the continued
receipt of benefits. They have also pointed out serious
i npedi nents to fair notice inherent in the systemas it existed
prior to March of this year. However, these conbi ned wei ght of
these factors is not greater than the public interest.

Any change in the Medicare schene would require a nmassive re-
allocation of both financial and admnistrative resources. As
counsel for the government states, any kind of pre-deprivation
determnation or expedited determnation would require nodification

to the existing billing conputer software,? re-allocation of both

20
Specifically, the Secretary states that

(ulnder a court-ordered process, such as that requested
by Plaintiffs, requests for review would have to be
recei ved and processed by RHHI s at any tine during an
epi sode [of care], even before a claimis submtted for
an epi sode in question. Thus the RHHIs will have to

-43-




personnel and financial resources, which would, of -course,

ultimately cone from the taxpayers. In addition, the Secretary
notes that pre-deprivation review in other Medicare contexts is
only available for a discharge or termnation of care, and is not
avai l able for changes in the "frequency, duration and m x of
disciplines. . . .” (Sparr Dec., Dkt #127 Ex. D, 1 5). Thus the
Secretary fears that the RHHIs would be inundated with requests to
review changes in care that may be considered trivial. Further,

the court takes notice of the bel eaguered state of the Medicare
trust fund, which, as of late, has invited serious political
attention.

The adm nistrative and fiscal burdens standing al one, however
formdable, are not assigned "controlling weight in determning
whet her due process requires a particular procedural safeguard
prior to some admnistrative decision,,, however "the CGovernnent's
interest, and hence that of the public, in conserving scare fiscal
and adm nistrative resources is a factor that nust be weighed.,,

Mat hews, 424 U.S. at 348. In this case, the public interest is

not so limted. "Judging the constitutionality of an Act of

Congress is properly considered the gravest and nost delicate duty

devel op a new systemto track review requests (apart from
clains) and to associate results of these reviews with
clains that are later submtted. The design, devel opnent
and training for such a new system woul d be extrenely
ti me-consum ng and expensive.

(Sparr Dec., Dkt #127, Ex. D, 1 6).
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that this Court is called upon to perform,” and the court's
analysis nust reflect some neasure of deference ‘to the duly
enacted and carefully considered decision of a coequal and

representative branch of our CGovernnent." Walters v. Nat'l Ass’n

of Radiation Survivors, 473 U.S. 305, 319 (1985). This principle

rings especially true when the other branches of governnent have
al ready begun to address the shortcomngs in the admnistrative
schene.

As detailed earlier in this menorandum the Medicare hone
heal th benefits system has undergone fundanental changes since the
filing of this lawsuit. Specifically, the Secretary has
i npl emented a prospective payment system Congress has directed a
shift in coverage fromPart Ato Part B, and the Secretary has
mandat ed the use of HHABN notices when an HHA nakes a coverage
deci sion adverse to the beneficiary. 1In the face of this changing
| andscape, a court should be |oathe intervene and usurp the reform

process already running its course. Ccf. Richardson v. Wight, 405

U S. 208, 209 (1972) (vacating judgnment of the district court and
remanding to the Secretary for further proceedings because “[iln
the context of a conprehensive conplex admnistrative program the
adm ni strative process nust have a reasonabl e opportunity to evol ve
procedures to neet needs as they arise.").

Plaintiffs have not net their burden of justifying judicial
intervention of this order. Fair notice is at the core of due
process, for a right wthout notice thereof is of no use. See
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Mat hews, 424 U. S. at 348 ("The essence of due process is the
requi rement that a person in jeopardy of a serious |oss be given
notice of the case against himand opportunity to neet it."); Goss
v. Lopez, 419 U S 565, 579 (1975) ("The fundanental requisite of
due process of lawis the opportunity to be heard, . . . a right
that has little reality or worth unless one is inforned that the
matter is pending and can choose hinself whether to contest,”
internal quotation marks and citations omtted). \Wwen the
governnment bestows a right upon an individual, the government nust
provi de adequate and neani ngful notice before term nating that
right. Due process does not nean that the governnent nust
i mpl enent the specific procedure that affords the recipient the
optimal opportunity to preserve the right; due process contenpl ates
what is fair and proportional to the right asserted.

The inportance of fair notice in evaluating the overal
fairness of a government benefits scheme cannot be understated.
Fair notice is at the core of many of the decisions cited by
plaintiffs, and is often the catalyst for judicial intervention.

See, e.q., Kraener v. Heckler, 737 F.2d 214, 222 (2d Cr. 1984)

(focusing on the lack of notice to the beneficiary of the

utilization review comrittee's neeting); Gav Panthers v.

Schwei ker 652 F.2d 146, 172 (D.C. Gr. 1980) ("W believe, at a

mnimum the clainmant should be inforned of or have access to the
evi dence on which the carrier relied in reaching its initial

decision to deny the claim . . .”); Ford v. Shalala, 87 F. Supp.
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2d 163, 175-185 (E.D.NY. 1999) (holding that notice to
Suppl enent al Security I ncome benef it recipients was

constitutionally deficient); Fox v. Bowen, 656 F. Supp. 1236, 1250

(D. Conn. 1986) (holding that Secretary's use of "arbitrary and
inflexible presunptions” in lieu of the individual determ nations
mandated by the statute and regulations violated due process).

Despite the fact that plaintiffs have shown that they have an
important interest in continued receipt of benefits, they have not
shown that pre-deprivation review is constitutionally mandated. As
the evidence shows, sone beneficiaries may face a significant
deprivation should the HHA decide that Medicare no |onger covers
the services they have been receiving. However, given the inproved
notice to the beneficiary, as well as the recent overhaul of key
components of the home health benefits program the potential for
a significant deprivation of the degree noted in Goldberq is not
present, and the public interest strongly favors naintenance of
status quo. The Suprenme Court has consistently held that "the
timng and content of the notice and the nature of the hearing wll
depend on appropriate accomobdati on of the conpeting interests
involved." (0ss v. Lopez, 419 U. S. 565, 579 (1975). Here, the
“appropriate accomodation" of the conpeting interests is to take
no further action.

[T, CONCLUSI ON

For the reasons discussed herein, the undersigned recomrends
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that the court issue a declaratory judgnent in the followng form

Plaintiffs have a legal right to a witten:

A Pre-deprivation statenment why the HHA Dbelieves
Medi care nmay not or may no |onger cover their services;

B. Expl anation of the <circunstances in which a
beneficiary has the right to have a denmand bill submtted; and

C. Disclosure of information regarding a patient's
right to appeal.
See 28 U.S.C. § 2201 ("In a case of actual controversy withinits
jurisdiction, . . . any court of the United States, upon the filing
of an appropriate pleading, nay declare the rights and other |egal
relations of any interested party seeking such declaration, whether
or not further relief is or could be sought."). This declaratory
judgnment should be in the formof a final judgnent, Fed. R Cv.
Pro. 54(a), and the case should be closed. 28 U S.C. § 2201 ("Any
such declaration shall have the force and effect of a final
judgment or decree and shall be reviewable as such.").

Either party may seek review of this report and recomrendati on
as provided in 28 US.C. § 636(b). 28 U.S.C. § 636(b) (witten
objections to recomrended ruling must be filed within ten days of
service of the sanme); see also Fed. R Civ. Pro. 6(a), 6(e), & 72;
and Rule 2 of the Local Rules for United State Magi strate Judges

(D. Conn.). Failure to object in a tinely manner may preclude

further review See Small V. Secretary of Health and Hunman Seryvs. .
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892 F.2d 15, 16 (2d Cir. 1989). »
Dated at Hartford, Connecticut, this !S" day of August,
I r’@——‘
NJhoueee T qpgef

Thomas P. Smith
United States Magistrate Judge

2001.
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