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UNI TED STATES DI STRI CT COURT
SQUTHERN DI STRI CT OF NEW YORK

52,229 N

LAKISHA REYNOLDS, GEORGINA
BONILL2A, APRI L SMILEY, LUE
GARL| CK, ADRIANA CALABRESE,
JENNY CUEVAS, and ELSTON :
RICHARDS on their own behal f 98 civ. 8877 (WHP)
and on behal f of all others
. similarlysituat ed,

Plaintiffs,
-sagainst-

RUDOLPH GIULIANI, as Mayor of
the Gty of New York; JASON
TURNER, as Commissioner of

the Gty of New York Human : RECE'VFD

Resources Adm nistration;
BRIAN J. WNG as :
Conm ssioner of the New York AUG 6 1999

State O fice of Temporary and : NAT t(UivA, .

-

Disability Assistance; and ON POVERTY LA
DENNI S WHELAN, as :

Comm ssioner of the New York
State Department of Healrh,

Def endant s.
- - - =X
W LLI AM H. PAULEY 111, bpistrict Judge:
Def endants Rudol ph Giuliani, Mayor of the Gty of New

York, and Jason Turner, Comm ssioner of the New York City
Departnment of Social Services, (the *City defendants”) move tO
modify a prelimnary injunction entered by this Court on January
25, 1999. 3Sae Reynolds v. Giyliani, 35 F.Supp.2d 331 (S.D.N.Y.

1999) ,  For the reasons that follow, the Cty defendants' notion
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is granted in part and denied in part.

Backaround

Beginning in March 1998, the New York City Human
Resources Administration (“HRA") began to revanmp its procedures
concerning the administration of Food Stanps, Medicaid and cash

" assistance to needy applicants in an effort to inplement various
changes in federal and State law. Inparticular, HRA began to
convert its existing "incone support centers" to “job centers”
where a greater enphasis is placed on noving applicants towards
sel f-sufficiency through enployment,

On Decenber 16, 1998, plaintiffs nmoved by order to show
cause for a'prelimnary injunction on behalf of a putative class
of i ndi vi dual s who had been denied food stanps, Medicaid and cash
assiscancedespite their alleged eligibility and dire need.

Fol low ng a three-day evidentiary hearing on January 20, 21 and
22, 1999, this Court granted plaintiffs’ application and enjoi ned
the Gty defendants from opening new job centers cr converting

i ncome support centers until the Gty fornulated acorrective
action plan that addressed apparent system c violations of
federal and State |aw.

The Gty defendants filed a corrective action plan on
Febwary 10, 1999. Over the next eight weeks, the parties
conducted discovery and litigated the sufficiency of the Gty's
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initial proposals, During that period, the Gty defendants made

nunerous revisions to the Plan’s policy di rectives, brochures,

and forms in response to the piaintiffs’ comments and obj ecti ons.

The Plan that energed fromthat metanorphic process was
materially different than the Plan subnitted by the Gty

- defendants on February 10, 1999. The Court heard oral argument
on the sufficiency of the corrective action plan on April 29,

1999."

D scussion
The Applicable Standard
When nodifying a prelimnary injunction, a court is
charged with exercising the samediscretion it exercised in
granting or denying the injunction ir the first instance. 2ee

Sierra cub v United States Armv Corps of Engineerxs, 732 F.2d

‘ The parties' submssions to the Court are vol um nous.

The papers consist of the following: Cty defendants' Job Center
Action Plan (2/10/%9); Gty defendants' Exhibits (separate bound
vol une) (2/10/99); Plaintiffs’ Comments on the Gty's Corrective
Action Plan (2/19/9%); Declaration of Jonathan Pines in Response
(3/15/99); Declaration of Hannah Cohen in Response (3/15/99);
Decl aration of Jean sheil in Response (3/16/59); Declaration O
Seth Diamond in Response (3/16/99); Decl arati on of Jacquelyn
Flaumin Response (3/16/9%) ; Gty's Revised and Additional

Exhi bits (separate bound vol une! (3/16/99); Pi nes Supplamental
Declaration re: Revised Exhibits (3/25/99); Plaintiffs' Reply
Conmment s (3/29/99); Supplemencal Decl aration of Jonathan Pines
(5/3/99); Declaration of Jacquelyn Flaum (5/3/93); Declaration O
Andrew S. Bush (5/3/99): Declaration of Patricia M Smth
(s/3/99); and Plaintiffs' Reply Declaration of Marc Cohan
(5/3/99).
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253, 256 (2d Cir. 1984). "An injunction is an anbul atory remedy
that marches al ong according co che nature of the proceeding.

It is executoryand subject to adaption as events may shape the
need, except whererights are fully accrued or facts are so

nearly permanent as to be substantially inpervious to change.”

~1d. at 25s.

The testinony and ot her evidence adduced atthe
evidntiary hearing pronpted this Court to express concern that
the urgent needs of nunerous individuals, including children
expectant nothers, and the disabled, were being overlooked as HRA
endeavored to convert incone support centers into job centers.
See Revynelds, 35 F.Supp.2d at 339. At that time, the Gty
def endants asserted, and they continued to argue, that grccessing
errors occur infrequently and chat isolated mstakes are
inevitable in a sytemthat processes thousands of applications
per week.' The City defendants argue that since they have
formul ated and scarted t0 implement a detailed corrective action
plan, any risk of irreparable harmto ehe plaintiffs has been
excinguished. The Cty's Plan as it emerged on April 29, 1999 is

outlined bel ow

! According to the City defendants, between February 15
and March 12, 1999, approximtely 7,768 individuals visited job
centers seeking sonme form of assistance. (My 3, 1999 Bush Decl.
9 8.3
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The Corrective Action Plan

This Court's January 25 Order identified six areas of
concern to be addressed in theCity defendants' corrective action
plan. The City's six-part Plan is organi zed to correspond with
those six areas of concern.

Item A of the corrective action plan sets forth
procedures to permt applicants to file an application forfood
stanps, Medicaid, or cash assistance on the first day of contact
with a job center. Under the Gty's plan, an applicant's
conpl etion of the revised Applicant Job Profile (*aJp”) form
starts the application process. Plaintiffs initially objected to
HRA'suse ofthe AJP formprimarily because it had not been
approved by the New York stace Office of Tenporary and Disability
Assistance or the New York State Department of Health., However,
in March 1999, those agenciesapproved arevised version of the
AP form  Thus, plaintiffs' objection te HRA*s use of the AJP
formis noot.

ItemB of che corrective action plan sets forth

. procedures for ensuring separate decerminations of eligibility

for food stamps, Medicaid, and cash assistance. Under the Plan,
the AJp form has been revised to pronpt the applicant to make
i ndependent deci sions concerning wthdrawal from the application

process for each category of benefit. Additionally, the aJe
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contains a Medicaid Application Qption formin which the
applicant is asked whether he wants a separate Medicaid
determination if his cash application is denied. Medicaid
brochures and food stanp brochures, Which are distributed on the
first day, have been anended toalert applicants that they may be
- entitledte Medicaid and food stanps irrespective of whet her

their cash assistance application I S W t hdrawn or deni ed,

Furthernore, in response co conments from the
plaintiffs, the Gty defendants have revised the admnistrative
procedures set forth in the Plan. For exanple, HRA has revised
fro procedures so that applicants who fail to appear at an »1¢
interview may call their job center within chircy daysof filing
the AJP formto arrange an interview wth the fooed stanp office.
Def endants have also clarified their instructions to reflect that
a separate determnation on Medicaid eligibility is required for
applicants who faii to conply with Eligibility verification and
Revi ew (“EVR”) requi renent s.

Item C of the corrective action plan establishes

procedures for processing applications for food stanps, Medicaid,

and cash assistance within seven days of filing. The Gty

def endants have revised the AJP foerm so that questions regarding

emergency assistance and immediate Needs are |ocated on the first

page i N beld print. Additionalinformation regarding the
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Expedited Food Stanp Interview has also been added to the AJP.
The aJ? form now contains space for HRA personnel to indicate
whet her a referral to the Enmergency Cash Assi stance Team {“ECAT”)
was made, Furthermore, if emergency assistance is denied, ERA
staff nust specify the reasonfor such denial. Staff are also
instructed that applicants whe have a food energency nust receive
an Expedited Food Stanp Interview on the same day, and that food
pantries arenotto be used as substitutes for the issuance of
expedited food stanps.

in response to plaintiff's concerns, the Gty
defendants made additional revi sions to the Plan’s policy
directives SO that ERA personnel are instructed to determ ne
eligibility forexpedited food stanps first, and then determ ne
if an inmmediate needs grant is needed. In addition, HRA
personnel are instructed that expedited food stanps are to be
provided even incases where friendsand nei ghbors are willing to
provi de food to the applicant.

Item D of the corrective action plan dealsw th

procedures for processing applications for inmmediate cash

assistance in a nmanner consistent with state 1aw- 1h€ Plan's

policy directives instruct Hra staff that emergencies regardi ng

f ood, shelter, utii:ties, and domestic vi ol ence nust be

investigated at once by referring the applicant for an imediate
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ECAT interview if the applicant meets the eligibility criteria,

an i mredi ate cash grant nust be provided onthe sane day. The

directives also informstaff of the steps that must be taken if
an applicant with an emergency has eceived an immediate needs
grant, but has failed to conplete the initial application process
- Wi thin thirey days. Under the Plan, signs entitled “What You

Shoul d Know If You Have an Emergency?" areto be posted in the
job centers.

Item E of the corrective action plan establishes
procedures for processing applications for food stanmps and
Medi caid when applicants fail to comply with work requirenents.
Federal food stanp law permzts the agency to require applicants
for food stamps to engagein job search and other work activities

unless they are specifically exenpt from the work requirenents.

Accordingly, the pelicy directives identify those categories of
appl i cants chat are exenpt fromwerk requirements. HRA has also
nmodified its policy directives to clarifythat an individual is
disqualified for food stamps when he "refuses” to conply wth

work requirements, asopposed to when he "fails" to conply with
work requi renents. wrastaff are instructed that in al

instances, food stanp work requirements are not applicable to

Medi cai d.
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Item Fcf the corrective action plan contains
procedures for providing witten nozice to applicants when their
applications for food stamps, Medicaid, and cash assistance are
denied. The Gty defendants have promul gated directives to
provide that when a case is transferred to anon-public

- assi stance food stanp agency, a notice is sent to the applicant.
HRA has al so nodified another policy directive to provide for
notice to applicants Of their eligibility for expedited
processi ng of cheir food stanp application.

The policy directives have been revised to instruct HRA
personnel that when an applicant refuses to conmply with the food
stamp registration requirement, and therefore is disqualified for
food stanps, notice ofthe consequences of such refusal must be
provided to the applicant. The policy directives require that
the notice indicate the specific time period of disqualification
and the applicant's right to re-apply at any tine during the
sanction period.

Sufficiency of the Gty Defendants
Corrective Action 2lan

Al though the city defendants incorporated a nunber of

plaintiffs' recommendations concerning the corrective action

plan, they did not adopt all of chem. Thus, plaintiffs argue,

anong ot her things, thae HraW || continue to deny benefits for
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applicants whosinply fail to appear at the =1« interview, and
nor nerely those who refuse to be interviewed. Ihey also contend
that Medicaid eligibility should be determned at job centers

r at than at areferral site when a cash assistance application

her
is denied.. Furthermore., plaintiffs remain concerned that

applicants with emergency needs who arrive at the wong job

.center based on the applicant's Zip code will be inproperly
turned away by the Receptionist without the Financial Planner:
lhaving made aprelimnary determnation of eligibility for
expedited assistance. Plaintiffs also object to the lack of
«detail ed procedures for processing inmmediate cash assistance
applications at the two existing job centers that do not have
ECAT teans in place.

‘The foregoing discussion does not summarize every
detail of the Plan or reiterate all of plaintiffs' objections.
This Court has .carefully considered plaintiffs' argunents
cconcerning the adequacyof the Plan. -Many of the potential
-di screpancies and inconsistencies identified by plaintiffs are
renote and conjectural. On the whole, the Gty defendants'
corrective action plan sufficiently addresses the six arsas of
coricern in this Court's January 25 Order. The Court declines to
itinker with tre nuts and bolts of the conprehensive. approach that

‘the Gty defendants have formulated and begun to inplement.
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The prelimnary injunction issued by this Court,
preventing any further conversion of the income support centers
infoj ob centerswas just that, a prelimnary injunction. The
mere fact that a hearing was held does notconvert the
prelimnary injunction into a permanent one. The injunction was

- issued as a tenporary freeze on the conversion of income support
centers while the Ci ty defendants prepared a sufficient
corrective action planto ensure conpliance with federal and
state law. At this stage in the proceedings, the Court need not
make a final determnation on the sufficiency of the corrective
action pl an, but rather it must determne howto tailor the
prelimnary injunction to preserve the status quo.

Wiile the Cty defendants' corrective acti on pl an

represents a significant step, it remains to be seen whetherthe

Plan's nunerous policy directives will yield salutary results at

job centers. The City defendants have submtted the results of

F-’—_—1
twointernal audits which they cla:m denonstrate the Plan's

successful inplementation. However, given the nature of the

rights at:seake, thisceurt is inclined to proceed cautiously.

< . . P
I'n such a conplex system the translation of theory into practice

presents uni que chal l enges in terms of training HRA personnel and

measuringt he effectivenessof the Plan's initiatives.
=




AUG-29-1999 17: 4 0 LAS-98 CHURCH STREET 212 486 0437 P.13-19

| npl ementation of the City Defendants'
Corrective Action Plan

L. Training

The Gty defendants acknow edge in their corrective
action plan that a successful transition fromincone support
centers t 0 job zencers requires intensive training and effective
impl enentation. HRA's OFfice of Staff Devel opment and Pelicy
Communi cati on (*sppc*) has devel oped a training program where a
full-tinme Staff Devel opnent Coordinator is assigned to each of
the existing job centers and income support centers. The
coordinator is responsible for on-site training atthat center.

Before an income support centeris converted to a job
center, all front-line staff receive training. Since February
1999, HRA has conducted four separate rounds oftraining to
ensure that HRAstaff andsupervisors understand andfollow the
new policies and procedures. HRA also inplenmented reinforcenent
trainingon specific topics such as issuance of expedited food
stanps, immediate needs grants, and rime limts andprocedures
tor filing applications. HRANDNitors the effectiveness of the
training prograns based on enpl oyee feedback and i nternal
audi ting.

Plaintiffs challenge t he adequacy of che Plans

training conponent, arguing that the details of the training
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process are vague and thaz there are insufficient safeguards to
ensure chat HRA personnel receive and understand the new
training, Plaintiffs further urge that .HRA shoul d al so be
required to naintain attendance | ists and establish protocols for
when staff netiers mss training sessions. In response, Gty

- def endants maintain that conpliance with the new policies and
procedur es is assessed through case reviews, spot checks, and
quality control audits.

This court finds that the training procedures
promulgatedby the City defendants aresufficient. HRA cannot be
required to fornulate a training program that incorporate3 all
conceivabl e teaching aids. Rather, in light of this Court’s
January 25 Order, HRA was required to develop a training program
in arelatively short time frame that promsed to work. HRA
appears to have acconplished that goal. Like other aspects of
the corrective action plan, the training conponent was revised by
the Gty defendants after their February 10 submission. At oral
argunent, the Gty defendants represented that over 3,00C
personnel had received training. (Apr. 29, 18%9 Tr. at 47.1 This
Court declines to mcro-nanage that process. Considerations of
federalism pr ecl ude unnecessary intrusions on nanageri al

prerogatives of |ocal governments. Sse Missouri v. Jenkins, 495

U.s. 33, 51, 110 s.Ct. 1651, 1663 (1990). The question Of
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whet her judicial retooling of the Plan's training conponent is

necessary should only be addressed retrospectively through the

prism of experience.

Prelimnary Audit Results Concerning
the Corrective Action Plan

Since this Court issued its January 25 Order, the
parties requested and consented to a nunber of extensions to
conpl ete their respective subm ssions regarding the corrective
action plan. Theextended briefing schedul e provided theparties
andthe Court with a glinpse of the inplementation process and
its prelimnary effects.

In February and March 1999, HRA‘s Family Independence
Adm ni stration (*FIA”) conducted audits of the Gty's sixteen
I ncome support centers and thirteen job centers in an effort to

nmoni tor the accuracy and timetiness of i nmedi at e needs assi st ance

and expedited food stanp issuance, the separability of food stanp

and Medicaid eligibility determnations, and the adequacy of

noti ces of denial. (May 3, 1999 Flaum Decl. § 2.) The March
audit reflects data generated in February when the first round of
corrective training WS underway but not yet conpleted, Thus, a
significant portion of the March audit reviewed applications

processed prior to the training contenplated by the Plan.
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Although the Gty defendants contend that the March

1999 audit denonstrates inproved accuracy in processing
applications at job centers, plaintiffs dispute thereliability
of the Gty's data and draw contradictory inferences fromthe
statistics.' Plaintiffs argue thatthe audits are fundanmentally
- flawed as monitoring tools because the sanple sets are not
statistically weighted to account for the varying casel oads at
the different centers, and because the smali samplesizeresults
in a large sanpling error. Plaintiffs' calculations derived from
the sameaudit data show errorrates that are significantly
hi gher than the Gty defendants' conputations. For instance,
plaintiffs conclude based on the Mirch audit that 26% of the
expedited food stanp denials in February Were invalid, versus the
Cty's figure of 8% (May5, 1999 Cohan Decl. § 15.1 Plaintiffs
assercthat an evidentiary hearing wth expert testinony is
necessary to evaluate the data and determ ne whether the stay

agai nst future conversion should be |ifted.

) According to the City defendants' analysis, the

February audit indicated that inmmediate needs grants were
incorrectly denied in 17.4% of cases. In the March audit, the
errorrate allegedly dropped to 7.8% Sinilarly, the percentage
of incorrect denials of expedited food stanps purportedly fell
from17.4%to 8%during the sane tine period. The Gty
defendants al so contend that the errorrate forseparate
decerminations Of Medicaid eligibility fell from 7.8% to 4.4%.
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The disparities between the parties' calculations
underscores the need for reliable, uniferm audit procedures and
statistically valid nonitoring protocols, \Wile data nay always
besubject to differing interpretations, the parties cannot even
agree on the validity of the data set. Plaintiffs’argunents

- concerning sample Size and weighting raise legitimte questions
that cannot be resolved on the current record. Nevertheless, the
Gty defendants have advanced a feasible corrective action plan
whi ch, taken together with che training program has the
potential to work. For all these reasons, the Court rules as
fol | ows.

The sixth decretal paragraph of: this Court"8 January 25
Oder is nodified to the extent that the city defendants are
permtted co convert three (3) additional income support centers
to job centers at this tine. This Court will consider a further
modi fication of it prelimnay injunction on the conversion of

I ncone supportcenters to job centers, or the opening of new job

]
centers, after a hearing and determnation on the adequacy of the

Cty defendants’ auditing procedures for job centers and an

+ analysis ofthe data collected pursuant to those procedures. The
Cty defendants may anend or supplenent their existing procedures
or may denonstrate that their existing procedures aze reliable

and valid, Ineither event, this Court expects that additional
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data for the nonths of wrch, April, and May Will be available
for anal ysis sc that the Court can be nore fully informed asto
whet her the reforns contenpl ated by the corrective acti on plan
are transl ating inte practice.
The Court will conduct a pretrial conference on t he
- nature and scope of the parties' Proposed submissions concerning

the City defendants’ auditing procedures and the results of

i npl ementation of the corrective action plan at job centers on

June 3, 1999 at 3:00 p.m.

May 24, 1999
New York, New York

SO ORDERED:
\r:g.:.\{) .

- WLLIAMH pauLEY IIZ/
U.S.D.J.
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