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| N accordance with this Cours's orcer of November 7, 1996, and

Rul e 235-1(c) of zTas Rules of -ais Courz, the Defendants submiz

this preliminary pretrial statsmenc
1. l.ssues Concerning Jurisdiction:

There is no 1Ssue conceraing jurisdiction oZthis Cour=.

2. | ssues oF Fact and Law Genuinelv in Disvute:

A Tecal I1ssues

1. wne-~er the aba or zhe federal constitution create a

right 1O communizy-based mental nealth care




2. \Wether determnations of placenent of patients at
warm Springs by state courts are res judicata.

3. Wether the federal court should abstain fromruling
in view of rhler v. Chisholm

4. \Wether this is an appropriate class action.

5. Wether the individually named Defendants nay be
adisnissed.

6. \Wether there is any clai magainst Mntana Mental
Health Nursing Care Center at Lew stown.

7. Whet her several of the named Plaintiffs and putative
cl ass nenbers can be properly represented by the attorneys who have

filed this action, as they nave legally appointed representatives,
such as guardizns, Who are not parties to this suic.

3 i ssues of Pact

1. Wether there is any need for a state hospital.
2. \Wether the Plaintiffs, or any of them are properly
pl aced as the szate hospital.

3. Stiou.zzions Of Fact and Law

The Defendants are wiiling to Stipulate <o the Zollowiag
matcters
The DeZencants are Willing to stipulate O ©3€ autlentiCity O

hospital charts, records, policies, procedures and plans.

4. DeadiinesRelatinc_to Joinder and Anendnents to ®leadincs
None are contenpl at ed.

5. D2endencv_Qr Disvosizian
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In thler v. Chisholm Lewis and O ark County Cause NO. ADV-88-
383, a case still opending before the Honorabl e Dorothy McCarter, a
class enbracing the then patients at Warm Springs was certified.
The plaintiff class was represented by sone of the same |awyers as
represent the Plaintiffs here. M. Snith, M= Burnim and
Ms. Gallagher were anong the |awyers representing the plaintiffs in
that action. M. Drake, M. Keller, and M. Kradolfer represented
the defendants. In Ihler, the court considered and rejected
plaintiffs' claimthat they were entitled to comunity-based care
under state and federal law in two orders, entered January 23,
1991, and March 6, 1991. Ihler also dealt with a variety of other

I ssues concerning conditions at the State Hospital notz relevant to

0. Proorietv_of Svecia Tncludinc Reference
ter Macistrate Judge
The Defendants will not stipulate to reference to a Magistrate
Judge.
7. Controllinc |lssues of Law

L. Cass certification. The parzies navs already filed
orieZs seeking and opposing class certification.

2.  Res judicata. As grounds for cheir motions Zor
partial judgment on the pleadings and nmotion for an order denying
cl ass certification. The Defendants have raised res judicata,
judicial estoopel issue. Patients at Warm Springs cone in two
generzl  classes: court ordered commitments Of volintary

coomitments. O a total of 194 patients on July 22, 1996, 27 were

3. DEFINDANTS ' PRELIMINARY PRETRIAL STATIMEINT




i vol untary, 133 were involuntarily conmmtted, 3 were conmitted by
[the Indian Health Service, and the remai nder were conmtted under
| the criminal statutes. In the case of involuntary conmtments
under Montana's scheme, the committing district court nust
determ ne that che commtnent to Warm Sorings is the | east
1 restrictive environnent aporooriate for the patienz. Crinmna

Z comm tnents- are similarly statutorily regul ated.  The issue is
whet her this Court can reconsider those conmitnents or whether they

are res judicata.

3. partial judgment on the Pleadings - The Defendants
. have noved Zor a partial judgnent on the pleadings based on res
iudicata as described above, and because the ailegatzions of the
: complaint are =necessarll speculative in claiming that SONE
| patients may unnecessarily be placed in the hospital. This i ssue
has been briefed by the part

4, Judicial Abstention based on the court's ruling in

the related Ihler v. Chisholm Case. This issue has been raised in
" orieis alrezcy Ziled.

mhe stazus of guardianships of the six haned

(V)

! plaintiffs have guardi ans who are not parcies. Addizlon ally, many
puzative class mempbers have apoointed guardi ans when consent to

i joinder is recuisite to this action.

8. Arnzicivnazed Discovery
The Defendanzs bel i eve t hat mos® | SSues can be disposed of as
i ssues of law. To the extent that factual issues are involved

they include the propriety of placenent of the individual named
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Plaintiffs. D scovery would be limted to depositions of the
principal menbers of the treatnent team for each such Plaintiff,
and the depositions of whatever experts the Plaintiffs call to
rebut the treatnent team s conclusions. Discovery mght take two
to three nonths.

If the case is not certified, Defendants propose that expert
reports be exchanged by January 15, 1997, and di scovery cl ose by
February 28, 1997.

If the case is certified as a class action, nore cime wll be
necessary because the Court will have to review the medical history
or nost class menbers. The Defendants woul d propose expert
di scl osures be exchanged by March 31, 1997, and thaz discovery
close by May 31, 1997.

9. D2oroorietvy of Modifving Standard Pretrial 2rocedurse

=stablished bv Rule 235

This should be nodified by matching an expedited trial setting
if a trial setting is necessary.

10. =xvpedited Trial Sezziag

h

Iz a <rial is necessary, is should oe nlaced On =:ze expedicad

t

docket to avoid delay for che reasons stated in Defendants' notion
for an expedited hearing.

11. -Prosvect for Compromise of Case

The Dezendants do not see any possibility of conmpromsing the

case.
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DATED this 18th day of Novenber, 1996.

WLL HUTCH SON

KI MBERLY A. XRADOLFER
A%enc':\% Legal Services Bureau
215 rth Sanders

Hel ena, Mont ana 59620

RUSS CATER

BEDA J. LOVITT

Departnment of Public Health
& Human Servi ces

p. 0. Box 4210

Hel ena, Mntana 59620-4210

KELLER, REYNOLDS, DRagE,
JOHNSON & G LLESPI E, ?.C.
38 South Last Chance @l ch

Hel ena, Montan 59601
| il zizmed
BY: oL e Drake
Curt Drake -
Atzorneys for Defendants

czrTzrzcare OF SERVI CE

I, Curt Drake, one of the attorneys for the Defepdants, her eby
certify that the DEFENDANTS PRELI M NARY PRETRI AL STATEMENT was

duly served oy mail, postage prepaid thereon at Helena \pntana

{ and directed to:

Lonnie J. dsen

{ Allen Smth, Jr.
1 Maire Gal | agher

C.J. Lassila

Mont ana Advocacy Program
P. 0. Box 1680

Hel ena, Montana 59624

on the 18th day or' November, 1996.
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