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G. Curtis Drake
P. Keith Keller 52,220 M
Keller, Reynolds, Drake,
Johnson & Gillespie, P.C.
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IN TXE UNITED STA'XS DISTRICT COURT

FOR TX DISTRICT OF MONTANA, XELZNA DIVISION

* ****** * * *

SP'LE!? WALL, et. al.,A- ) NO. CV-96-49-E-CCL

)
V.

;
D::':NDA.NTS' PElrLIMZXARY
P,RZTRiAL STATEMZNT

STATS OF XONTmTA, ez. al., )
)

Defendants. 1

**********

In accordance :fi5 this Co:zz'a orcer 0,G Novetier 7, 1996, and

19': Rule 235-l(c) o-l -,he xcies of -;! = ColL=',se-- - the 3efer.danzs  submis
*i20 1 ehis ?reli-ml2,ary ?re=iial starsxenr.

1
3' !-i : 1. Iss2es Coricerni2c  Zurisdictlon:

.i
22 .i There is no issue concerzing jurisdiction of this Court.

23: 2. Issues of Fact ana' Law Genui2elv in Dis~uce:
I

24 I A. Zecal I S s:les

25 .i 1. Yv',",ezter the -ADA or =he federal Consfitnzion create d
!j

26 ‘i r i g h t to commuai=y-jased ;nental healta care
1
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2. Whether determinations of placement of patients at

rJarm Springs by state courts are res judicata.

3. Whether the federal court should abstain from ruling

in view of Ihler v. Chisholm.

d_ . Whether t-his is an appropriate class action.

3. Whether the individually named Defendants may be

dismissed.

6. Whether there is any claim against Montana Mental

Health Nursing Care Center at Lewistown.

7. Whether several of the named Plaintiffs and putative

class members can be properly represented by the attorneys who have

filed this action, as they kave legally appointed representatives,

SUCFi as gcardiczs, who are not parties to this suit.

3. issues of Pact

1. Whether there is any need for a state hospital.

2. Whether the Plaintiffs, or any of them, are properly

placed as the s:ate hospital.

3. SCiZlC Is:ions of Fats and Law

The Zefezeants are TfJilli-*g CO stipulate zo =he followirlg& --

inatzers.

The 3efent=r--ts are willing to s-,ipulaze to t3-e ant>Aen=ici=Lr 0:

hospital charts, records, policies, procedures and plans.

nf. D,eadlizes Xelatinc to Joinder and Amendments to PleadinGs

None are contemplated.

3. ?ender.cv or Dis~osizion of ?!elated Liticatioc
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In Ihler v. Chisholm, Lewis and Clark County Cause NO. ADV-88-

383, a case still oending before the Honorable Dorothy McCarter, aa.

class embracing the then patients at Warm Springs was certified.

The plaintif f class was represented by some of the same lawyers as

represent the Plaintiffs here. Mr. Smith, x!r . 3urnixl and

Ms. Gallagher were among the lawyers representing the plaintiffs in

that action. Mr. Drake, Mr. Keller, and Ms. Kradolfer represented

the defendants. In Ihler, the court considered and rejected

plaintiffs' claim that they were entitled to community-based care

under state and federal law in two orders, entered January 23,

1991, and March 6, 1991. Ihler also dealt with a variety of other

issues concerning conditions at the State Hospital not relevant to

zhis vtigatior..

c0. ?roorietv of Soecial Procedures, Includinc Xeference to a

Xaster or a Macistrate Judce

The Defendants will not stipulate to reference to a Magistrate

Judge.

7. Controllinc Issues of Law

1-. Class certification. ___ _ ,,,es ha:;e already filedmhe ga77;

*brieEs seeking and opposing class certification.

2. Xes judicata. As grounds for their motions Ear

partial judgment on the pleadings and motion for an order denying

class _ ,Iflce-1' Ication. The Defendants have raised res judicata,

judicial estoppel issue. Patients at Warm Springs come in two

genertl classes: court ordered comiiuziien~s or 710; *7*-_ - ,ary

commitments. Of a total of 194 patients on July 22, 1996, 27 were

3. 3E3m>3rs ' ',w'.TY-y;.T'i  pEy2I-G sy*q~~yfy~--* A-



lj voluntary, 133 were involuntarily committed, 3 were committed by
I

2; the Indian Health Service, and the remainder were committed under

3: the criminal stat?Jtes. In the case of involuntary commitments
II

4: under Montana's scheme, the committirrg district court must

51 determine that the commitment to Warm Springs is the least
II

61 restrictive environment appropriate for the patient. Criminal
!

7i commitments- are similarly statutorily regulated. The issue is

8: whether this Court can reconsider those commitments or whether they

9; are res judicata.
!
I

lo! 3. Tartial judgment on the Pleadings - The Defendants
I

11:I have moved for a partial judgment on the pleadings based on res
Ii

12: judicata as described above, and because the aliegazions of the
I

13 j comp,lains are necessarily speculative in claiming that some

14 : patients may unnecessarily be Glaced in the hospital. This issue
;I

15; has been brlefed by the parties

16: 0- . Zadicial Abstention based on the court's ruling in

17 j 53-e relaseti Ihler v. Chisholm Case. This iss?Le has been raised in

18 i jriefs already filed.

19 : rnL=z. -.-- s-LY-s'~s 0-T guardianski?s 05 the six named
I

20 / Plaintiffs have guardians who are not oarties. Addisionally, many

21i 2utafive c1zss me.mbers have appointed guardians when consent to

22!1 joinder is recnisite to this action.

23 1 8. ?-,icioazed Course of Discovers
II

24i The 3elendaz-,s believe that inosLL- issues can be disposed of as

251 issues of law. To the extent that factual issues are involved,

. . . . .
26 they include t:le propriety of placement of the inalvrcual named

il

,I 4. 3E'";XD~YiCS ' ~%X,I?I:XiiT~ ?XZTRIJ& S"..AT:JECFZ
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docket to avoid delay for de reasons stated in Defendants' motion

for an expedited hearing.

11. --3rosoect for Comnromise of Case

The Defendants do not see any possibility of compromising the

case.

I
i

Plaintiffs. Discovery would be limited to depositions of the

principal members of the treatment team for each such Plaintiff,

and the depositions of whatever experts the Plaintiffs call to

rebut the treatment team's conclusions. Discovery might take two

t0 t‘nree months.

If the case is not certified, Defendants propose that expert

reports be exchanged by January 15, 1997, and discovery close by

February 28, 1997.

If the case is certified as a class action, more time will be

necessary because the Court will have to review the medic& history

OX most class members. The Defendants would propose expert

disclosures be exchanged by March 31, 1997, and ti?a= discovery

ciose by Yay 31, 1997.

9. ProorFetv of ModifvLnc Standard Pretrial __3rocedure

zstablished bv Rule 235

This should be modified by matching an expedited trial setting

;+ a trial setting is necessary.d^

10. 3medi-,ed Trial Setting

3. ~~:‘3N~~&yTS  ’ ~~3z-ffy-y~‘i  ‘E”,31-1_L  S”A.TZ::.E,L-T
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DATED this 18th day of November, 1996.

WILL HUTCHISON
KIMBERLY A. KRADOLFER
Agency Legal Services Bureau
215 North Sanders
Helena, Montana 59620

RUSS CATER
BEDA J. LOVITT
Department of Public Health
& Human Services
1. 0. Box 4210
Helena, Montana 59620-4210

KELLER, REYNOLDS, DRIKS,
ZOHNSON f GILLESPIE, ?.C.
38 South Last Chance Gulch
Helena, Montana 59601

. _,_* ,:I _ ._ A..? -- ---;p&J_ - -._
BY: ‘?,‘ r I-, -.-.

Dra'ka- _ ” .‘. ‘- --
_ 2rsh2

C-7-r
Aizorneys for Defexknts

CZRTI'TCXTS OF SERVICE

I, Curt Drake, one of the attorneys for the Defe-rdants1. I hereby

certify +'-cilaf the DEFENDANTS PRELIMINARY PRETRIAL STATEMENT was

duly served 'by mail, postage preoaid ehereon at Helena , Montana,

and directed to:

Lonnie J. Olsen
Allen Smith, Jr.
Maire Gallagher
C.J. Lassils
Montana Advocacy Program
P. 0. 30x 1680
Helena, Moniana 59624

on the 18th day or' November, 1996.
.: . ..3.Li

L -1 y:::x.q

Curs Drake

6. DEF~~-L~TS 1 zs;Iqy~-zy xyy?L smqmv.fqma.- -a -* -d--L &


