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DISTRICT OF MONTANA
HELENA DIVISION

SHIRLEY SMALL, €t. a.,

Plaintiffs,

VS

STATE OF MONTANA, et.al,,

Defendants.

INTRODUCTION

NO. CV-96-49-H-CCL

PLAINTIFFS PRELIMINARY
PRETRIAL STATEMENT
PURSUANT TO LOCAL
RULE 235 (c)

Plaintiffs’ respectfully submit this Preliminary Pretrial Statement pursuant to Local Rule

235-1 (c) of the United States District Court for the District of Montana and in conformity with

this Court’s Order dated November 7, 1996.
FACTUAL OUTLINE OF THE CASE

This is a civil rights action filed on behaf of plaintiffs and the proposed plaintiff class who




re individuals confined, or at risk of confinement, within state operated ingtitutions for the
reatment of menta disorders.

Plaintiffs filed this action on behaf of themselves and the approximately 200 persons
esiding at the Montana State Hospital (MSH) at Warm Springs, Montana, and the approximately
44 persons residing at the Montana Mental Health Nursing Care Center (MMHNCC) in
.ewistown, Montana. All of the plaintiffs and the proposed plaintiff class are qudified individuas
vith disabilities, and qualify for the protections of the Americans with Disabilities Act 42 U.S.C.
12101, et seq, and 42 U.S.C. 1983.

Named plaintiffs are six current or former patients at MSH, Shirley Small, Howard Jay
Woods, Andrew Adler, Dian Wallila, Edward W. Nelson and Charles Zwememan. Since the filing
of this suit, Shirley Small, Edward W. Nelson, and Charles Zwememan have been discharged to
community based treatment services. Neither Shirley, Ed nor Charles had any change occur in
their conditions or behaviors. None of the three are now provided services that were not available
a the commencement of this suit. They were discharged by virtue of being named plaintiffs in this
suit.

Persons are confined at MSH and MMHNCC that, by admission of the defendants and
their agents, do not need to be segregated in an institution, away from their home communities.
All of the plaintiffs, and the proposed class they represent, are unnecessarily segregated within
date operated ingtitutions. All could be treated in the community without a fundamental
dteration in the menta hedth system, and without placing an undue burden upon defendants.

The treatment of the named plaintiffs typifies the treatment of the members of the plaintiff
class. The discharge of Shirley Small, Ed Nelson and Charles Zwememan without any changein
their conditions or behaviors evidences the ability of defendants to provide services to plaintiffs in
acommunity setting. Providing services to Shirley, Ed and Charles did not place an undue burden
on defendants, nor require any fundamental dteration in the existing system of providing

community care. Providing similar services to the class would' not require afundamental alteration
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n the existing system, nor place an undue burden on defendants.

Instead of seeking to provide plaintiffs the type of treatment services that would integrate
them into Montana' s broader community, defendants have opted instead to redesign MSH and
pay for it in such a manner that the unnecessary segregation of persons at MSH and MMHNCC
will be ongoing. The defendants propose a funding scheme under which the only way to pay for
this recongtruction project will be to have a minimum patient populaion confined within MSH
and MMHNCC, regardless of need. This will create powerful incentives that will lead to the
t& necessary segregation and confinement of persons at those institutions. Asthe lender on the
proposed MSH redesign project, defendant Montana Health Fecility Authority (MHFA) is
providing ad in the perpetuation of this unnecessary segregation, by requiring repayment of the
bonds for the project be made in a manner that will require the confinement of persons who could
be served in integrated community settings.

The state of Montana is about to contract with a managed care organization for the
provision of al publicly funded mental health servicesin Montana. The managed care contract
excludes plaintiffs and the proposed plaintiff class from the protections, benefits and services of
managed care. Every person in the state receiving publicly funded mental health services, whether
they are involuntarily committed patients or voluntary patients, will have the managed care
organization overseeing their care. Defendants have chosen to deny persons involuntarily
committed and segregated within their ingtitutions these same benefits and protections.

The current managed care proposal calls for the managed care company to pay more for
services for 49 patients than for 150 patients at MMHNCC, thus creating powerful financial
incentives towards ingtitutional care. Thisisin addition to the fact that the managed care
proposal exempts MSH and MMHNCC, and only these state operated institutions, from
managed care funding controls and treatment oversight.

Defendants undertook all of the above without completing the self-evaluation for

programmatic discrimination, and making those necessary modifications to avoid discrimination



vased on disability, that is required under ADA.

Plaintiffs have no adequate remedy at law available to them. They are therefore required to

seek the equitable relief available through this Court on behaf of themselves and the proposed

slass.

|SSUES CONCERNING JURISDICTION
The plaintiffs believe there are no issues with respect to jurisdiction.
|SSUES OF FACT AND LAW

Whether the failure of defendants to provide mental health treatment services to
defendants in the most integrated setting appropriate to individua needs violates the ADA,
its implementing regulations and 42 U.S.C. 19837

Whether the exclusion of plaintiffs from the proposed managed care system in Montana
discriminates againgt them on the basis of a disability in violation of the ADA, its
implementing regulations and 42 U.S.C. 1983?

Whether the issuance of bonds and lending the proceeds therefrom to DPHHS aids in the
perpetuation of discrimination and thereby violates the ADA its implementing regulations
and 42 U.S.C. 19837

Whether the failure of defendants to undertake a self-evaluation for programmatic
discrimination and make those modifications necessary to end prohibited discriminatory
practices violates ADA and its interpretive regulations?

STIPULATIONS OF FACT AND LAW

Thereis no dispute that there are approximately 200 persons confined at MSH and

approximately 144 persons confined at MMHNCC. There is no dispute that the state of Montana

is undertaking a system of managed care for al publicly funded menta hedth services. There is

no dispute that al persons involuntarily committed to State operated ingtitutions will be excluded

from managed care oversight of their treatment. There is no dispute that the DPHHS has applied

for aloan from the MHFA for the reconstruction of MSH and that the MHFA has passed a

preliminary resolution of approval for the issuance of revenue bonds to fund the loan. Thereisno

dispute that the only source of payment for this debt are charges for patient services at MSH and

MMHNCC. Thereisno dispute that in order to pay the bond debt a minimum number of patients

will have to be confined &t MSH and MMHNCC.
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JOINDER AND AMENDMENT TO PLEADINGS
Plaintiffs do not anticipate joining any additiona parties, but do anticipate moving the
Court for an order allowing additional named plaintiffs. The reason isthat plaintiffs anticipate
that defendants will continue to discharge named plaintiffs in this action in hopes of cregting a
mootness issue. Plaintiffs do not anticipate amendments to the pleadings at this time. Plaintiffs
do not object to the Court issuing such deadlines as it deems necessary as part of a case
management order.
RELATED LITIGATION
Plaintiffs do not know of any related litigation. On June 21, 1996 the Montana Advocacy
Program filed complaints with the Department of Health and Human Services, Office for Civil
Rights, Regional Office in Denver, CO, aleging discrimination in the provison of mental health
services in Montana. The Office for Civil Rights (OCR) has assigned the following case numbers
to this complaint: OCR Docket Numbers 08963064, 08963065, 08963066, and 08963067. This
complaint is currently under investigation. It does not impede this lawsuit. OCR has been made
fully aware of the existence of this suit.
SPECIAL PROCEDURES/REFERENCE TO MAGISTRATE OR SPECIAL MASTER
Plaintiffs make no request for special procedures at the present time. Plaintiffs regard
reference to a Special Master as potentially valuable as a means to craft and enforce relief to
plaintiffs and the proposed class, but believes it is premature at this time.
CONTROLLING LEGAL ISSUES ANTICIPATED FOR PRETRIAL DISPOSITION
Plaintiffs anticipate moving for summary judgment to declare and enforce plaintiffs rights
and to determine defendants’ liability under ADA and 42 U.S.C. 1983.
ANTICIPATED COURSE OF DISCOVERY
The following deadlines relating to discovery issues are proposed:
All fact witnesses, reasonably likely to be used at trial, to be identified by August 1, 1997.

All expert witnesses to be identified and resumes of experts, including their publications
and alisting of prior casesin which they testified, to be served by July 1, 1997.
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All expert reports to be served by September 1, 1997.

Requests for production of documents and interrogatories to be served by September 1,
1997.

Supplemental fact witnesses, reasonably likely to be used at tria, to be identified by
September 22, 1997.

Supplemental expert reports to be served by October 27, 1997.
Deposition of fact and expert witnesses, and close of discovery by November 17, 1997.
All motions to compel discovery to be filed by December 15, 1997.
MODIFICATION OF LOCAL RULE 235 PRETRIAL PROCEDURE
Standard pretrial procedure appears to be appropriate.
PLACEMENT UPON COURT'S EXPEDITED TRIAL DOCKET
It does not appear to be advisable to place the case on the Court’ s expedited trial docket,
PROSPECTS FOR COMPROMISE

The parties have not engaged in settlement negotiations. Plaintiffs are amenable to

settlement discussions, but unsuccessful efforts to negotiate the issues in this case were made

prior to the filing of this suit, and therefore settlement does not seem likely between the parties.

2
DATED this /& ~day of November, 1996.
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Attorneys at t Law
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Washington, DC 20005

(202) 467-5730
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sntity modify its prograns when necessary to avoid discrimnation
lbymaki ng "reasonabl e nodifications in policies, practices, or
procedures when the nodifications are necessary to avoid

di. scrimination on the basis of disability." 28 CF.R 35130

(b) (7)

17. DpHHS's illegal refusal to provide community treatnent

N o ol B~ N

services violates ADA's requirenment that a public entity may not,
a tsed upon disability, provide a qualified individual with a

9 | service that is not as "effective" as that provided to others. 28
1o0c. F.R 35.130 (b)(1)(iii).

11 18. DpHHS's illegal refusal to provide comunity treatnent

12 il services violates ADA's requirement that a public entity may not
13 ||provide different or separate services t0 an individual or to any
14 class of individuals with disabilities, unless such action is

1! | necessary" to provide services that are as effective as those

lel| provided to others. 28 C. F.R 35.130 (b) (1) (iv).

I 19. The issuance of bonds and the |ending of proceeds

18 )} therefrom is an aid, benefit or service under the ADA. MHFA's
19 issuing bonds and | ending the proceeds therefromto DPHHS

20|l violates ADA's requirenent that a public entity, in providing any
21t aid, benefit or service, may not, directly or through

22|} contractual, |icensing, or other arrangenents, aid or perpetuate
2 | iiscrimination, on the basis of disability. 28 CF R 35.130

2| (B) (1) (V).

p 20. DPHHS's illegal refusal to provide persons

y institutionalized at MSH and MMHNC the sane services and
protections under the proposed nanaged care contract afforded all
28/ others discrimnates against plaintiffs, and the nenbers of the

Page 7
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plaintiff cl ass by reason of their disability, in violation of 42
.§.c. 12132 and 42 U.S. C. 19873.

21. DPHHS's illegal refusal to provide persons
astitutionalized at MSH and MMHNCC t he sane services and
protections under the proposed nmanaged care contract provided al
thers violates ADA's requirenent that a public entity may not
provide different or separate services to an individual or to any
lass of individuals with disabilities, unless- such action is
necessary" to provi de services that are as effective as those

provi ded to others. 28 C.F.R 35.130 (b) (1) (iv).

22.  Plaintiffs bring suit under federal statute. They seek

121
1:3 1
14|

15

9]

28

a declaration that the current system of providing treatnent
services Within institutions is unlawful discrimnation. They
seek a declaration that the refinancing package, and the
reconstruction of MSH is violative of ADA.  They seek a
declaration that the proposed nmanaged care contract is violative
»f ADA. Plaintiffs seek an injunction, prohibiting the defendants
firomissuing bonds, and entering into the financial arrangenent
which woul d finance the reconstruction. Plaintiffs seek an

I njunction against the reconstruction of MSH generally.

>laintiffs further seek an injunction requiring DPHHS to conplete
a3 "self-evaluation" for programmatic discrimnation as required
by ADA, and nmake the necessary nodifications required thereunder.
Plaintiffs further seek an injunction against DPHHS entering into
a managed care contract that is violative of ADA Finally,
plaintiffs seek injunctive relief directing DPHHS to design and
pronptly inplement a plan adequate to provide services in the
nost integrated setting appropriate to plaintiffs needs.

Page 8
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2 23. This Court has jurisdiction under 28 U.S.C 1331 and

3 [1334.

4 o4. Plaintiff's claims are authorized by 28 U S.C. 2201 and
5 2202 and 42 U.S.C. 1983 and 12133.

PLAI NTI FFS
25. Plaintiff Shirley Snall

is a thirty five year old woman
ho is currently institutionalized at MsH ~ She has been

9 Wllinstitutionalized nost of her life, being first confined at age

10 llltwelve. Shirley suffers from undifferentiated schizophrenia, and
11 {|borderline intellectual functioning. She has a full scale 1Q of
12 {flseventy Si X.

13 The only reason Shirley renmains confined against her wll at

14 J(MsH is the lack of a community placenment for her. She was
15 || recommitted to MSH on February 9, 1996 for a period of six

16 [lmonths. At her recommtnent hearing the court appointed exam ner

17| @ menber of Shirley's MSH treatment team testified that Shirley
18lldia not need to be at MSH She remains confined at MSH even

19| though she needs services that are no different than those

20|l provided to others by defendants in the community.

21 26. Plaintiff Howard J. Wods is thirty five years old. He
22| is currently confined at MSH for treatnent of frontal |obe

23|l ssyndrome and organic personality disorder. - This is his first

24l)l occasion to be hospitalized for a mental disorder. Jay Was

25l injured in an automobile accident in July, 1993. Al the tine, he
Il was a divorced father of two and enployed as an autonobile

I mechanic. H's pick-up truck was broadsided by a sem-trailer

N As a result, he suffered a closed head injury and became comatose .

Page 9
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for approximately 10 days. He was released from hospitalization,
fter approximately 3 nonths, with noted deficits in
rientation, nenory and reasoning. In Cctober 1994, Jay suffered
et another motor vehicle accident, being struck by a car as a
pedestrian. He again entered a comatose state. After recovering
onsciousness, Jay was transferred to a community hospital, and
hereafter in February, 1995 commtted to MSH He suffers from
mot or aphasia and has problens with swallow ng, speech, and
| mobility. MSH has no specialized treatnent for persons with
| osed head injuries. Jay could be placed in the comunity if
ervices provided to others, were provided to him Instead he
-emains war ehoused, separated fromhis famly, wthout hope of
-eceiving appropriate treatnment or discharge.

27. Plaintiff Andrew Adler is a sixty year old man who has
yeen Institutionalized at MSH by order of involuntary comm tnent
tated July 7, 1994. Andy has had both |egs anputated bel ow the
nee. He is confined to a wheel chair. Andy has a full scale 1Q
>f between sixty two and sixty seven. At various times in his
Life, he has been a resident of group hones, and was once a
i patient at the Montana Devel opment Center for persons with
devel opnental disabilities.

Andy is currently diagnosed as suffering froma Bipolar
disorder. In addition, he suffers many physical'ail nents.

Andy has the strong support of his famly, who would like to
see himplaced in the comunity. He is currently on the
statewide list for openings in the devel opnental disablility
system He remmins at MSH, not because of his need for
institutional confinenent, but only because he has not been a

Page 10




successful applicant for those openings. Andy has |ong expressed
1is wish to live in the coomunity of Helena. Instead, he renains
it MSH against his will.

28. Dian Vallila is fifty years old, and has been
10ospitalized at MSH on and off since age seventeen. She has
spent approxi mately nineteen years confined at MSH.  Her
liagnosis upon her nost recent adm ssion was mld nental
retardationl Dian has a full scale IQ of seventy one and limted
social and living skills.

Dian has a strong conmtnent to her famly and strong famly
interaction. Her nost recent discharge was to an apartnent in
3utte, Wi th case nanagenent.

Dian remains at MSH, as a result of her mld nental
retardation, because there are no appropriate services presently
avail able to her, although these services are nade avail able by
defendants to others. She remains at a mental hospital against
her will as she has for the greater portion of her adult life
because of her retardation and the defendant's failure to provide
services in the nost integrated setting appropriate to her needs.

29. Edward W Nelson is forty five years old. He has spent
the majority of his recent years living independently, with case
managenent, in Havre, Montana. H's diagnosis is schizophrenia,
undifferentiated' and mld nental retardation. His full scale IQ
is seventy seven. Since his admssion to MSH on August 3, 1995 he
has al so developed pol ydi psi a.

Ed's condition is chronic, yet he has been able to live with
assistance in the coomunity. Prior to his current adm ssion,

Ed's last adnmission to MSH was for four days in 1991. He is

Page 11




eady for discharge to community services, awaiting return to his

riends and famly. Ed has proven over many years his ability to

ive in his hone town of Havre. He only needs services

efendant's provide to others and previously provided to him

et, he remains confined at MSH against his wll.

30. Charles Zwernenman is a thirty five year old man who is

i agnosed as suffering from schizoaffective disorder and

ol ydipsia. Charles was first diagnosed with nental illness after

graduating from high school. Since that tine he has been

hospitalized at MSH on ei ght occasions. He is presently

ospitalized at MSH and has been since his nost recent adm ssion

n May la, 1995. At the time of his admssion his treatnment plan

ras to stabilize himon medications, provide group therapies for

hemical dependency and schi zophrenia, provide nedication

xducation to him and return himto the community with intensive

ftercare servi ces. Al though all

of the treatnents recommended
1ave been provided and Charles has cooperated and is stabilized,

he remains confined against his will at MSH because there is no

rommunity placenent available to him
DEFENDANTS

3. The State of Montana is a politica

entity created and
governed by the Constitution and statutes for and by the people
of the State.

32. Defendant Marc Racicot is the Governor of the State of
Montana and is sued in his official capacity. Under state |aw
Def endant Racicot is responsible for supervising Defendant

Blouke's administration of DPHHS. Defendant Racicot is also
responsi ble for admnistering the laws of the State of Mntana,

Page 12
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or proposing a budget for DPHHS to the legislature, and ensuring
hat Defendant Bl ouke operates DPHHS in conformty wth federal
nd state law.  The Governor is responsible for review ng and
pprovi ng mandated state plans that have, over a period of years,
eprived plaintiffs of their statutory rights as identified in
he individual counts of this conplaint. Despite know edge that
he rights of the plaintiff class have been and continue to be
'iolated, the Governor has failed to correct the conditions that
:ause the plaintiffs' rights to be violated. The Governor has
\1so failed to order the inplenmentation of state plans that would
yrotect the rights of the plaintiffs and the proposed class.

33. Defendant Peter Blouke is Director of the Departnent
>f Public Health and Human Services. He is responsible for the
idmnistration of DPHHS, the enactnent of policies for DPHHS, and
-he conduct of daily affairs at MSH and MVHNCC.  Defendant Bl ouke
I's responsible for supervising, directing, organizing, planning,
administering and executing the functions of DPHHS, which has the
responsibility of care for patients at MSH and MWHNCC and in the
community. As Director he is al so responsible for ensuring that
DPHHS operates in conformty with federal and state |aw

34. Dan Anderson is the Admnistrator of the Addictive and
Mental Disorders Division of DPHHS. He is the chi ef
admini strative officer of this division of DPHHS. As division
admnistrator, he is responsible for supervising, directing,
organi zi ng, planning, admnistering, and executing the functions
of this division of DPHHS in the community and at MsH and MVHNCC.
He is responsible for ensuring that the Mental and Addictive
Di sorders Division of DPHHS operates in conformty with federal

Page 13
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35. Carl Keener is the nedical director of the Mntana
‘tate Hospital. As nedical director, he is the chief
dministrative officer of the Montana State Hospital. He is
‘esponsible for supervising, directing, organizing, planning,
\dministering, and executing the functions of the Mntana State
lospital. He is also responsible for ensuring that the Mntana
state Hospital operates in conformty with federal and state |aw

36. Ron Balas is Superintendent at the Mntana Menta
lealth Nursing Care Center. As Superintendent, he is the chief
idministrative of ficer of MVHNCC. As superintendent, he is
responsi bl e for supervising, directing, organizing, planning,
idministering, and executing the functions of MVHNCC. He is
responsi ble for ensuring that the MVHNCC operates in conformty
vith federal and state |aw

37. The Montana Health Facility Authority is a statutorily
created public instrumentality of the state of Mntana under
Section 2-15-1815, MCA. It consists of a seven nenber board,
whose daily operations are conducted by an Executive Director
Its purpose is to issue bonds, and lend the proceeds therefromto
further health care in the state of Mntana. It is a public
entity and required to conformits activities to the requirenents
of state and federal |aw

38. Jerry Hoover is the Executive Director of the Mntana
Health Facility Authority. He is responsible for the
adm ni stration of MHFA, the enactnent of policies for MHFA and
the conduct of daily affairs for MHFA. Director Hoover is
responsi bl e for supervising, directing, organizing, planning,
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&m ni stering and executing the functions of MHFA. As Director
1e is also responsible for ensuring that MHFA operates in
ronformity W th federal and state | aw.

CLASS ACTI ON ALLEGATI ONS

39. Pursuant to Federal Rule of Gvil Procedure 23 (a) and
(b) (2), plaintiffs bring this action on behalf of thenselves and
:he class of all persons who are now or in the future will be
sonfined at MSH or MVHNCC for treatment of a nental disorder.

40. The plaintiff class is so nunmerous that joinder of all
its menbers is inpracticable. Approximately two hundred adults
are confined at MSH, approxinately seventy are confined at
MMHNCC. There are thousands of individuals receiving nental
1ealth treatment in Montana who are at risk of such confinenent.

41.  These naned plaintiffs will fairly represent and
adequately protect the interests of nenbers of the class as a
#shole. The named plaintiffs do not have interests antagonistic
to those of other class nenbers. The naned plaintiffs are
represented by counsel who can adequately represent the interests
of the class. Counsel for plaintiffs have prior experience in
class action litigation, have extensive experience representing
individuals with nmental disorders, and are famliar with the
l egal clainms nmade by and on behalf of plaintiffs.

42. A community of interest exists between plaintiffs and
menbers of their class. There are comon questions of |aw and
fact because all menbers of the class are in or at risk of
confinement in state institutions.

43. Al menbers of the class seek to vindicate rights,

privileges, and imunities secured by Title Il of the Anericans

Page 15




Mth Disabilities Act and its interpretive regulations.
44, The questions of law and fact common to all class

renbers predom nate over any- questions affecting individual

embers of the cl ass.

45, The claims of the naned plaintiffs are typical of the
| Lai ns of the class.

46. Defendants have acted or refused to act on grounds
generally applicable to the class, thereby naking appropriate
final injunctive and declaratory relief with respect to the class
as a whol e.

STATEMENT OF FACTS COWON TO ALL CLAI MBS

47. Plaintiff Shirley Small is confined at MSH, although
her treatment team believes her ready for discharge. She is
confined because services appropriate to her undifferentiated
Schizophrenia and borderline intellectual functioning are not
available in the nost integrated setting appropriate for her, the
comunity. Shirley is institutionalized because DPHHS refuses to
provide her the comunity treatment services that are provided to
Others and that would allow her to be integrated into a conmmunity
Setting.

48. Plaintiff Howard Jay Wods is hospitalized at MSH

because of his organic personality disorder devel oped after two

230 motor vehicle accidents. He receives no specialized treatnment

24
25
26{fu
27
28

and has no realistic hope of receiving any specialized treatmnment
at MSH. Jay could be placed in the community if services were
available. As they are not, he is warehoused at MSH Jay renains
institutionalized because DPHHS refuses to provide the comunity
treatment services provided to others that would allow himto be

Page 16
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ategrated into a comunity setting.
49, Andrew Adler is hospitalized at MSH as a result of his
Bipolar Disorder and Devel opmental Disability. He receives no
abilitation. He is ready for discharge but |anguishes on a
tatew de devel opnental disability waiting list. He is likely to
doteriorate if he remains at MSH Andy renmains institutionalized
ecause DPHHS fails to provide himthe comunity treatnent
ervices nmade available to others that would allow himto be
ntegrated into a comunity setting.
50. Plaintiff Dian Wallila is presently hospitalized at
MSH Her diagnosis is mld nental retardation. She receives no
abilitation at MSH. Her condition is likely to deteriorate if

ler institutionalization continues. Dan is institutionalized

| because the DPHHS refuses to provide her services that are

provided to others and would allow her to be integrated into a
:ommunity setting.

51. Edward W Nelson is a patient at MSH confined
involuntarily under a diagnosis of schizophrenia,
indifferentiated, and mild nental retardation. Ed lived for
sears in the comunity until his mest recent adnission in August
>f 1995. There is no plan to return Ed to his honme and prior
living arrangements. He receives no habilitation at MSH He is
likely to deteriorate if his institutionalization continues.' Ed
is institutionalized because DPHHS refuses to provide the
community treatment services made available to others that would
allow himto be integrated into a community setting.

52 Plaintiff Charles Zwerneman is a patient at MSH He
has net the objectives of his treatnent for his schizoaffective
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lisorder and pol ydipsia. Yet he remains institutionalized
>ecause the treatnent services that would nmake it possible for
1im to return to his home community, services that are provided
o others, are not nade available for him Charles is
institutionalized because the DPHHS refuses to provide the
community treatment services that would allow himto be
integrated into a community setting.

53.  DPHHS treatnent of the named plaintiffs is typical of
its treatment of the menbers of the plaintiff class. Al though
institutionalization is unnecessary and appropriate treatnent
services could be provided in the community and are provided to
others, they illegally refuse to provide such services in
integrated settings appropriate to the needs of plaintiffs and
the plaintiff class.

THE PLAI NTI FF CLASS

54, The defendants' treatnment of the named plaintiffs is
typical of their treatnment of the menbers of the plaintiff class.

55.  Cdass nenbers are qualified individuals wth
disabilities who have been professionally evaluated by the
defendants' agents and determned to have nmental disorders and to
be in need of treatment services. Al nenbers of the plaintiff
class are "qualified individuals wth disabilities" and are
protected by the provisions of the ADA. 42 U S. C 12102 (2).(A)-
(0 -

56. Many class nmenbers are confined at MSH and MVHNCC even
t hough those facilities are inappropriate placenents and provide
institutional treatment services that are not as effective as

comunity treatnent services and are unnecessary to provide
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effective treatnent.

57. Al nenmbers of the class could be served in the
community.  Some nenbers of the class are on waiting lists that
extend for years. Qthers need only the expansion of existing
services. None require a fundamental alteration in the system
The defendant's have refused to even nmake the reasonabl e
modi fications in the systemrequired to serve these class nenbers
in the comunity.

58. Al nenbers of the class are at risk of unnecessary
adm ssions and continued confinenment in order for DPHHS to
generate revenue to pay for the costs of reconstruction of MSH.
The class is subjected to institutional confinement based upon
the need of DPHHS to generate revenue, not based upon their
treatment needs.

5. Al nenbers of the class are the victins of unlawf ul
di scrimnation based on DPHHS's refusal to provide treatnent
services to class nmenbers in the nost integrated setting
appropriate to their needs.

60. Al menbers of the class are the victins of unlaw ul
discrimnation in the separate services and protections they wll
receive under DPHHS's proposed nmanaged care contract.

CAUSES OF ACTI ON

$1. Defendants' illegal refusal to provide services in an
integrated setting discrimnates against plaintiffs by reason of
their disability in violation of 42 U S C 12132 and 42 U S. C
1983.

62. Contrary to the recommendations of its own

professionals, and the requirenents of [aw, Defendants continue
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to violate 42 U S.C. 12132 and 28 C.F.R 35.130 (d) which
requires DPHHS to provide services to its patients "in the nost

integrated setting appropriate to the needs of the qualified
individuals with disabilities."”

63. DppHHS's illegal refusal to provide comunity treatnent
services violates apa's requirement that a public entity nodify

its programs in order to make them accessible to individuals wth

disabilities by making "reasonable modifications in policies,

practices, or procedures when the nodifications are necessary to

avoid discrimnation on the basis of disability." o9 cER
35.130 (b)(7).

64. DPHHS's illegal refusal to provide community treatnment
services violates ADA's requirenent that a public entity may not,
based upon disability, provide a qualified individual with a

SerVice that iS not as "effective" as that provided to Othersl 28

C F.R 35.130 (b) (1) (iii).

65. DPHHS's illegal refusal to provide the sane services and
protections to plaintiffs as are provided to all others under the
managed care proposal violates aADA's requirenent that a public

entity may not discrimnate against plaintiffs by reason of their

‘disability, or provide separate services that are not "necessary"

to be as effective as those provided to others. 42 U S . C 12132
and 28 C.F. R 35.130 (b) (1) (iv).

66. DPHHS's illegal refusal to provide comunity treatnent
services violates ADA's requirenent that a public entity nay not
provide different or separate services to an individual or to any

class of individuals wth disabilities unless such action is

"necessary" to provide services that are as effective as those
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provided to others. 28 CF.R 35.130 (b) (1) (iv).
67. DPHHS is required by ADA to undertake a programmtic

"self-evaluation" Of its current services, policies and

practices, and the effects thereof. To the extent nodification is

required, the necessary nodifications nust be made. 28 C F. R

35.105 (a)(b). DPHHS has illegally refused to conplete a "self-

evaluation® for programmatic discrimnation, nor has it nade the

necessary nodifications as required by |aw.

68. DPHHS's proposal to utilize revenues from MSH and

MWHNCC to build a segregated institution and confine plaintiffs
therein rather than funding integrated services appropriate to

plaintiffs' needs violates 42 U.S.C. 12132 and 28 C.F.R 35.130
(d) which require DPHHS.+to provide services to its patients ujp

the nost integrated setting appropriate to the needs of the
yualified individuals with disabilities."

69. MHFA's issuing bonds, and |ending the proceeds
therefromto DPHHS, violates ADA's' requirenent that a public
entity, in providing any aid, benefit or service, may not
directly or through contractual, licensing, or other
arrangenents, on the basis of disability, aid or perpetuate
di scrimnation. 28 CF.R "35.130 (b)(i) (v).

70.  Defendants, through their acts and onissions, have
irreparably harmed and will continue to irreparably harm
plaintiffs and the class they represent. Plaintiffs have no
adequate remedy at |law to secure redress of their rights.

PRAYER FOR RELI EF

WHEREFORE, Plaintiffs pray this Court:

71. Assume jurisdiction of this case.
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72.  Oder that plaintiffs nay naintain this action as a
class action pursuant to Federal Rule of Gvil Procedure 23.

73. Declare the unnecessary institutionalization of
individuals with nmental disorders to be unlawful.

74.  Declare unlawful the issuance of bonds and the nortgage
| oan transaction between defendants, to finance the
reconstruction of MSH

75.  Declare ppPHHS's refusal to undertake and conplete the
sel f-evaluation required under ADA, unlawful

716. Declare DpHHS's refusal to provide the same services
and protections to plaintiffs and the plaintiff class as are
provided to others under the managed care proposal to be
unl awf ul

7. Enjoin MHFA from issuing bonds to finance the
reconstruction of the NMSH

78. Enjoin MHFA and DPHHS from entering into a nortgage
| oan agreenent to finance the reconstruction of MH.

79.  Enjoin DPHHS from entering into any managed care
contract that discrimnates against plaintiffs and the plaintiff
class in the provision of services and protections.

80. Issue injunctive relief requiring DPHHS to undertake a
self-evaluation as required by law, and nake those nodifications
of its services, policies and practices as are necessary to neet
the requirements of the Act.

81. Issue injunctive relief directing DPHHS to propose and
i mpl ement a plan to:

(1) appropriately screen and evaluate all patients confined

at MSH and MVHNCC to determne treatnment needs and determ ne
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whet her services in a community setting is the nost integrated
setting appropriate to their treatment needs;

(2) ensure that all patients currently receiving treatnent
at MSH and MVHNCC for whom the nost integrated setting
appropriate to their needs is a community setting, ..,

di scharged; and,

(3) ensure that conprehensive conmunity treatnent services
are provided to plaintiffs so that plaintiffs receive services in
the setting that is in the nmost integrated setting appropriate to
their treatnment needs.

82.  Award plaintiffs their costs, expenses and reasonable
attorney's fees pursuant to 42 U S.C. 12205 and 42 U S. C. 1988.

83. Gant such other and further relief as the Court deemns

just and equitable.

AT

LonrizeJ. OIsom”

A¥ler Smith, Jr.
~Maire Gal | agher

C.J. Lassila

Attorneys at Law

Mont ana Advocacy Program
P.O Box 1680

316 North Park, Room 211
Hel ena, MI 59624

(406) 444-3889
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