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5. CURTI S DRAKE

P. KEITH KELLER

Kel | er, Reynolds, Drake,
Johnson & Gllespie, P.C
38 South Last Chance Gl ch
Hel ena, MI' 59601

Tel ephone: (406) 442-0230

ATTORNEYS FOR DEFENDANTS
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DI STRICT OF MONTANA
HELENA DI VI SI ON

SH RLEY SMALL; HOWARD JAY WOODS:
ANDREW ADLER; DI AN WALLI LA;
EDWARD W NELSON; and

CHARLES ZWERNEMAN, on behal f of
t hensel ves and all others
simlarly situated,

Plaintiffs,
—vs-

STATE OF MONTANA:;
RACICOT, Gover nor
State of Mntana,;
Director, Mntana

MARC

of the
PETER BLOUKE,
Depart nent of

Public Health and Human Servi ces;

DAN ANDERSON, Adm ni strator,
Addi ctive and Mental Disorders
D vision, Departnment of Public
Heal th and Human Servi ces;
CARL KEENER, Medi cal D rector
of the Montana State Hospital;
RON BALAS, Superintendent,
Montana Mental Health Nursing
Care Center; MONTANA HEALTH
FACI LI TY AUTHORI TY; and,

JERRY HOOVER, Executive Director,

Montana Health Facility Authority,

Def endant s.
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NUMVEROSI TY

Plaintiffs argue that they meet the Rule 23(a)(l) nunerosity
requi renent because there are approximately 200 persons currently
on the patient census at MsH, 144 persons at the Lew stown
facility, and an anticipated |arge nunber of persons wll be
patients at both facilities in the future. Actually, the group of
persons who woul d constitute the "class" in this case is nuch
smaller, and may only consist of a handful of patients. Wile the
Plaintiffs' pleadings assert that the class to be certified would
consi st of all persons now or in the future who may be confi ned
within MSH or the Lewistown facility, Plaintiffs' Court filings
actually state clains (if at all), only on behalf of persons who
are "inappropriately" placed at those facilities. For exanple, at

p. 13 of their Menmorandum of |aw OCovosing Defendants' Mption for

Partial Judament on the Pleadings, Plaintiffs assert in no

uncertain terns that:
Plaintiffs do not assert that every patient
wi thin MSH and MVHNCC nust be di schar ged.
Plaintiffs are not seeking the general and
total deinstitutionalization of the State
Hospital popul ati on.

As Plaintiffs concede that there are patients who need to be
placed at the two facilities in question, the class of persons who
are "inappropriately" placed is less than the total nunber of
patients currently at each facility.

Plaintiffs have not yet provided the Court or the parties with
any information about the nunber of patients which they contend are
"i nappropriately" placed at the questioned facilities. Until they
provide the Court with some idea of the number of persons whom they
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>elieve are inappropriately placed, they have not carried their
surden of proof to demonstrate numerosity, Barlow v. Marion County

jospital Dist.. 88 F.RD. 619 (1980).
COVMONAL | TY

The Plaintiffs state at p. 2 of their Menorandum Regarding
>lass Certification:
At the heart of Plaintiffs' Conplaint is the
fact that the Defendants confined Plaintiffs
within State operated institutions needl essly.
Plaintiffs' Menorandum does not directly confront the need for
I ndi vidual medi cal and psychiatric determ nations which would have
to be nade to determ ne whether each class nenber's psychiatric and
physical condition is such that their institutional confinenent is
necessary. Plaintiffs recite in summary fashion that "Plaintiffs
and their class are subject to confinement at MSH ~»d MMHMCC based;, -
on the need to generate fevenue to pay services, not based on

clinical necessity." Thisis, by Plaintiffs' account, the "core"

of their clains. However, that conclusory statement nerely points

out the need for proof on why each patient is confined. Plaintiffs

. : Bri ef
concede that at |east sone patients are properly confined. —

| Ooposing_Mition for Judgenent on Pleadings at p. 13. In order to

determine Plaintiffs' "core" issue, €vidence of the nedical basis

for each patients confinenent would have to be received.

The Court cannot judge the reason for individual confinenent
without making conplex individual medi cal and psychiatric

determ nations, both now and in the future.

/1

/17
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Resol uti on of whether "unnecessary confinenent" is occurring
sill require proof of the nedical reasons for each person's
sonfinement. This must be determ ned on a case-by-case basis by

[ aw i n Mont ana.

The Conplaint requests that this Court act as a "gate keeper"
for all patients currently housed and for whom adm ssion is sought
>y issuing and nonitoring an Injunctive Order to:

[A)}ppropriately screen and evaluate all
patients confined at NMbBH .. anda (?et erm ne

whet her services in a comunity setting i§hthe
nost integrated setting...[and for 0s€

patients] for whom the nost integrated setting
appropriate to their needs is a community

setting, [to see they] are discharged...and
ensure that conmunity treatnent services are
provided to Plaintiffs.

Complaint. Prayer for Relief at pp. 22-23. These functions are

al ready perforned each day by Mntana State District Judges as they
adjudi cate each patient's conmmi tment or  continuation of

confi nement.

The unique requirements of patients admtted to MSH in

particular makes the Rule 23(a)(2) requirenment nearly inpossible to
meet. Before persons can be involuntarily confined at MSH a State
District Court nust specifically find that MSH is the | east

restrictive environnent required to protect the life and safety of

the detainee, after a hearing with evidence on that point.

The "appropriateness" of the placement of each patient in the
questioned facilities is heavily regulated by Mntana statute,
whi ch require each such placenent to be based on a judicial
determ nation that each individual has been placed in the "l east
restrictive environnent."
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The commitnent statutes already require that treatnment be
acconpl i shed in a community-based setting whenever possible and
that institutionalization is allowed only when less restrictive
alternatives are unavailable or inadequate, or when the person's
nental illness so requires. 53-21-101(2),(3), MC. A In order to
detain any of the class menbers based upon nental illness, a State
district court nust have determ ned that each was "detained in the
| east restrictive environment required to protect the life and
physical safety of the person detained or nenbers of the
public...." 53-21-120. The detainee has the right to a jury tria
of their need for coomitnent, and the standard of proof at that
hearing is "beyond a reasonable doubt" for physical facts or

evidence, and "clear and convincing" evidence as to all other

matters.  53-21-126.  Professional persons must be present to be .

exam ned, and the detainee has a nunber of rights throughoht t he
proceedings, simlar to those granted to a defendant in a crimna
prosecution. See §§ 53-21-115, 125, MC A

Conmitments beyond three nonths require recomm tment
petitions, which nust neet the requirenents for an original
coomitment "in all respects," except the right for trial by jury.
In order to commt or reconmit any putative class nenber a State
district court judge was required to have found what alternatives
for treatment of the patient were available, what alternatives were
investigated, why the investigated alternatives were not considered
suitable, and that treatment through commtment to the facility was
the least restrictive alternative. See 53-21-127(c); 53-21-
128(1)(c), (d), (3), MC. A By law, e€ach patient's commtnent nust
5 — REPLY MEMORANDUM OPPCSI NG CLASS ACTI ON CERTI FI CATI ON
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be based solely upon their individual circunstances, ALl persons
confined involuntarily nust receive an individualized treatnent
plan during their conmmitnent. The plan nust contain a statenment of
the "specific problens and specific needs of the patient" and a
statement of the "least restrictive treatment conditions necessary
to achi eve the purposes of conmitment," a description of treatment
goals, time tables for their attainment, and criteria for the
rel ease of the patient to a less restrictive treatment environnment.
Section 53-21-135, MC A

The individualized finding requirenents for each of the
putative class nenbers confined involuntarily at MSH denonstrate
that the appropriateness of their confinenent is an individual
determination by law. It is a determnation which has already been
rul ed upon by a Montana State District Court Judge, reviewed at a
three-nonth conmitnment hearing, and periodically thereafter.

Determ nation of the "appropriateness” of all placenents at
MBH in this case would require individualized nedical and
psychiatric testinony as to how each putative class nenber's
particular mental illness affected their confinement needs. Thi's
requi rement for detailed testinony regarding each putative class
menber's mental health history and current status clearly cannot
meet the requirements of Rule 23(a) for common questions of fact.
As the "appropriateness” of each person's confinenent is the
central issue in this case, this testinmony cannot be avoi ded.

It is unclear if the Plaintiffs recognize they are requesting
this Court to ignore or supplenment the procedures provided by

Montana commtnent |aw, as they request this Court to nake a
6 — REPLY MEMORANDUM OPPCSI NG crass acTioN CERTI FI CATI ON
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uhol esal e, non-individualized determination as to t he
"appropriateness" of the entire institution's population as a
"class." This is clearly illegal under Mntana's commtment |aws.

The determnations of the Mntana State District Court judges

have nade pl acing each of the putative class nmenbers at MSHis res

iudicata in this proceeding. This has included a ruling that all
are currently placed in their | east restrictive environment. As to
future patients, this Court could not issue an order as to the
propriety of their commtnent w thout even know ng what risk they
posed to thenmselves or others at the tine commtnent is sought for
them and those persons' commtnents are not yet ripe for
determ nati on.

The cases cited by the Plaintiffs, while dealing generally
with class actions and the ADA, do not support a class action in
this circunstance. Even the quoted | anguage from Messier—v—
| Sout hburv Training School upon which Plaintiffs apparently rely
heavily indicated that:

However, even if this Court were to grant
injunctive relief, the Court has no intention
to becone involved in individual placenent
decisions on a continuing basis.
Plaintiffs' Menporandumof law in Support of (lass Action at p. 12,
citing Messier at p. 16.
For the most part, the cases cited by the Plaintiffs did not

require individualized judicial factual determnations, and none so
Dillon v. State of Montana, 451 F.Supp. 168 (1978) as proof that

individual damage deterninations do not preclude class
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certification, the Dillon Court did not make such a ruling.In
fact, the Dillon Court held that the individual damage
determ nations woul d not be nmade by that Court, but would be nade
by the Plaintiff class independently of the Court through a State

tax refund procedure. Dillon at pp. 178, 179. The case closest to

the instant case factually and cited by the Plaintiffs is Conner v.

Branstad, 839 F.Supp. 1346 (S.D. lowa 1993). The opinion in Conner

does not address the propriety of the class certification in that
case, as that had previously been decided by a different Judge,
seven years earlier. Conner at p. 1348.

The case which seens to provide the nbst guidance iS Burnham

v. Departnment of Public Health, 349 r.supp. 1335 (N. D. Ceorgia

1972). Burnham i nvol ved constitutionally-based clains regarding
patient treatment in mental health hospitals in Georgia. A patient
class-action was sought. Wiile Burnhanis discussion of
jurisdiction is outdated and was late overdue, its discussion of
the difficulties wth class-action certification in cases
deternining individual treatment decisions is on point and valid
precedent. The Court's ruling denying class-action certification
when i ndi vi dual i zed ci rcunst ances (whet her treatnment or
confinenent), are the ultimate issue, captures the point well:
Since each patient is an individual and what

is good treatnent for one mght nean disaster
for another, the only feasible way in which

the adequacy of treatnment coul ever be
measured 1S against the needs of a particular
patient. Under these circunmstances it is the

opinion of this Court that the class action
requisites of Rule 23 are not net in that ﬁl)
there would be relatively few questions of |aw
or fact conmon to nenbers of  the alleged
class, (2) the clains of the plaintiffs would
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not be typical of the clains of the class, and
(3) plaintiffs are  not necessarily
representative of or in a position to
adequately protect the interests of the class
(citing cases).

See alsoNquven Da Yen v. Kissinger, 70 F.R D. 656, 663 (1976).

The commonal ity requirement cannot be met, as a nmatter of |aw,
because Montana's statutes require individualized determnation of
the appropriateness of each patient's placenent. See 53-21-101, et
seq. Additionally, even if Mntana's |law did not otherw se require
it, the nature of the relief sought is based on a determ nation of
the appropriateness of each patient's placement, which requires
extensive evidence regarding the reasons for each patient's current
pl acement.  Because these individual determ nations nmust be made,

the commonal ity requirement of Rule 23(a)(2) cannot be net.
TYPI CALI TY

Rule 23(a)(3) requires that the clains of the representative
parties be typical of those of the class they seek to represent.
This requirenment is also not met.

As with nost class actions, the representatives are "hand-
pi cked" as hopefully providing the best face available for the
class action petitioners. However, 1in this selection process,
Plaintiffs in this case have failed to pick representatives. For
exanple, no indication is given as to how the class of
representatives sonehow represent persons who are living at the
Lewi stown facility.

Many patients at MSH are voluntary patients. It is difficult
to see how the relief sought by the nanmed representatives (a Court
Order requiring services be provided to the Plaintiffs in the
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comunity), Plaintiffs' randum of Law Regardi nq Judament_of

Pleadings at p. 15, would serve individuals who have voluntarily
sought adm ssion, not to a community-based program but to NMSH

By hand-picking their representatives, the Plaintiffs have
purposely omtted namng any of the intractable ill, violent, and
medi cation resistant patients who form nuch of the long-term core

of patients at NMSH.
FALR AND ADEQUATE REPRESENTATI ON
What nust be obvious by this point is that this lawsuit is but
a continuation of a longstanding history of litigation and
| obbyi ng, beginning at least as early as the Plaintiffs' failed

attenpt in Lhler v. Chisolm et al. to receive an Order requiring

deinstitutionalization and community care. After having | obbied
the Legislature to prevent construction of the new MSH facility,
this lawsuit is the unfortunate next step of that crusade.

However, it is not the attorneys who will be the recipients of
the health care at issue. The patients' needs nust be consi dered,
and there is no evidence in the pleadings or otherw se that even
t he named cl ass representatives have consented to this suit, et
al one whether it serves the best interests of the putative class
-menbers these attorneys seek to represent.

Wiile there is little question that the attorneys representing
the claimw || agqressively pursue this action, there remains the
question as to whether the suit is actually in the best interests
of the persons they seek to represent. For exanple, the Affidavits
provi ded by the Defendants indicate that the current facilities

housi ng many of the putative class nmenbers are not as desirable as
10 = REPLY MEMORANDUM OPPCSI NG CLASS ACTI ON CERTI FI CATI ON
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t hose bei ng proposed for construction, and may not neet recognized
standards. In spite of this, Plaintiffs seek an injunction against
the funding (and therefore the construction) of an inproved
facility, preferring instead to request that the patients be
rel eased to "community" services.

As to the many involuntary patients, they are by definition
i nconpetent, although many of them have legally appointed
guar di ans. The best interests of the patients, as expressed as
best they are able on their own behalf, and through their
guardi ans, shoul d be paranount, not any ongoing desire of the
Plaintiffs' attorneys to create judicial authority for community
care through the ADA

As all the naned plaintiffs are relatively high-functioning
i ndividuals, they do not seemto have anything in common with the
needs or desires of the nore intractable nentally ill who are much
nore dangerous to themselves and others. The Defendants' concern
is that, in their zeal, the Plaintiffs' pleadings are at best over-
inclusive, as they seek to prevent the construction of a new
facility which even they agree will be necessary to house the nost
intractable mentally ill popul ation of Montana. Despite this,
their Conplaint seeks to include all residents of MSH within its
purview and to seek "comunity care, " even for those persons for
whom that is admittedly not even a possibility, Wile aggressive,
this causes Defendants' concern as to whether a political zeal of
///
///
/17

11 - REPLY MEMORANDUM OPPOSI NG CLASS ACTION CERTIFICATION



10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26

the Plaintiffs'

attorneys overshadows the best interests of the

persons they seek this Court's blessing to represent.

DATED this 4th day of Cctober,

1996.

W LL HUTCH SON

KI MBERLY A. KRADOLFER
AGENCY LEGAL SERVI CES BUREAU
215 North Sanders

Justice Building

Hel ena, MI' 59620

RUSS CATER

BEDA J. LOVITT

DEPARTMENT OF PUBLI C HEALTH
& HUVAN SERVI CES

P. 0. Box 4210

Hel ena, MI' 59620-4210

G CURTI' S DRAKE
P. KEITH KELLER
KELLER, REYNOLDS, DRAKE,
JOHNSON & GILLESPIE, P.C.

BY: 7// C

G Curtis Drake

38 South Last Chance Qul ch
Hel ena, MI' 59601
Attorneys for Defendants

CERTI FI CATE OF SERVI CE

I, G Curtis Drake,

above- naned,

hereby certify that

one of the attorneys for the Defendants,

mailed a true and correct copy

of the REBUTTAL MEMORANDUM REGARDI NG CLASS ACTI ON CERTI FI CATI ON,

postage fully prepaid by U S. Mil,

1996, to the follow ng:

Lonnie J. QO sen, Esq.
Allen Smth, Jr., Esq.
Maire @Gl | agher

C.J. Lassila

Mont ana Advocacy Program
P. 0. Box 1680

316 North Park, Room 211
Hel ena, MI 59624

on this 4th day of Cctober,

G. Curtis Drake
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