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SHIRLEY SMALL, et al., )
) Cause No. CV-96-49-14-CCL
Plzintiffs,
DEFENDANTS' BRI EF I N
SUPPCRT OF MOTI ON FOR
PARTI AL JUDGVENT ON

STAT3 OF MONTZNA, et al., THE PLEADI NGS

Def endant s.

Def endants have noved this Court for partial judgnent on
t he pleadings pursuant to Fed. R Cv. P. 12(c). This notion
is made because there is no genuine issue of material fact with
respect to the matters at issue in this notion as they are set
Qut in the pleadings. Def endants request that this notion and
their motion to deny class certification be considered on an
expedited basis to allow the letting of the construction bids,
i ssuance of revenue bonds, and execution of a nortgage |oan
agreenment to go forward in a tinely manner

The Defendants request partial judgment on the pleadings

and ask this Court to specifically declare that Plaintiffs gre
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2ot and will not be entitled to an order of this Court: (q)
jeclaring unlawful the issuance of bonds and the nortgage | oan
-ransaction bet ween Defendants to finance the reconstruction of
vontana State Hospital (MSH); (2) enjoining the Montana Heal th
racility Authority (MHFAZ) from issuing bonds to finance the
reconstruction of MsSH (3) enjoining M4F2 and the Department Of
Public Hzzlth and Human Services (DPHHS) from entering into a
nortgage | oan agreement to finance the reconstruction of NBH;
or (4) directing DDHHS to nmake any nodification in its existing
system of nental heaith services that would constitute a

fundamental alteration of the nature of the services, prograns,

or activities provided.

BACKGROUND
Defendants incorporat-e by reference the backgr ound
provided in Defendants’ Brief in Support of Mtion to Deny

Class Certification.

ARGUMENT
The heart of the contentions set forth by Plaintiffs as a
basis for requesting the declaratory and injunctive |g|jef
which is the subject of this motion is the paintiffs'
conjecture and speculation that all persons who are currently
receiving nental health treatnment in Mntana or who nmay soneday
>2 receiving such treatment will be denied appropriate

:reatment If the State of Mntana constructs a licensed and
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accredited hospital on the canpus of Mntana State Hospital at

VWarm Springs.

11

t

Pleintiffs ask this Court to interfere wth the
l egislative prerogative of <the Mntana legislature to go
forward to build a licensed and accredited hospital for those
patients who need care in such a structured and secure settina
for sonme period of tine and to interfere with the legitimte
di scretionary decisions of the executive branch state agency
that is charged with carrying out the function of providing
mental nhesalth treatnment to those who need it in this state.

plaintiffs speculatively assert that the wpatients they
wish to have «certified as a «class are "at xrisk" of
inappropriate and unnecessary admi ssions and continued
confinement in order for DPHHS to generate revenue to pay for
the costs of reconstruction of MSH and that they therefore may
be subjected to "institutional confinement based upon the need
of DPHHS to generate revenue" rather than "upon their treatnent
needs." (Compl. at § 58.) This is the sole basis that exists
for the requested belief. However, Plaintiffs are careful to

base their request only on the allegation that sone patients

may be "unnecessarily" placed in such a facility for treatnent.

In doing so, they inplicitly admt that for sone patients at

sone tines, -a hospital placenent is or wll be the nost
i nt egrated, | east restrictive setting appropriate for
treat ment.

Plaintiffs bring this action based on nothing nore than

the speculative belief that, as in the novie "The Field of
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Dreams”: "If you build it, they w 11 come" (and--apparently--be
kept inappropriately). They base the request for the relief at
issue in this notion on the notion that if the hospital is
built, patient rights will necessarily be violated because gome

patients mav D€ unnecessarilv housed at the facility at gome

tine. Therefore, the State of Mntana should not be allowed to
build a licensed and accredited facility for rhe patients who

need care in such a setting. That |ogic and reasoning nust

STANDARD OF REVI EW

Wright & MIller, Federal Practice ; Procedure, (1990)

§ 1368, at 317-1¢, indicate that the standard of review of a
Fed. R Civ. 2. 12(c) notion for judgnment on the pleadings is
as follows:

The  federal courts have followed a fairly
restrictive standard in ruling on npotions for
judgment on the pleadings. A though the notion may
be hel pful in disposing of cases in which there is
no substantive dispute that warrants proceeding
further, thereby easing crowded trial dockets, hasty
or inprudent use of this summary procedure by the
courts violates the policy in favor of ensuring to
each litigant a full and fair hearing on the nerits
of his claim or defense. The inportance of this
policy has nmade federal judges unwilling to grant a
notion under Rule 12(c) unless the novant clearly
establishes that no material issue of fact remains
to be resolved and that he is entitled to judgnent
as a matter of Iaw In considering a notion for
judgnent on the pleadings, the trial ourt. js
required to view the facts presented In t%e Iight
nost favorable to the nonmoving party.

Rule 12(c) also provides that in the event that matters

outside the pleadings are presented to the court and not
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excluded from consideration during the course of briefing and
arguing a notion for judgnent on the pleadings, the nption
shall be treated as a notion for summary judgnent pursuant to
Rule 56. There, too, the standard of review is that judgner(,
nust be granted if the noving parcy establishes =nz- there are

no genui ne issues of material fact.

I. FEDERAL AND STATE LAW DO NOT REQUIRE A STATE TO PROVIDE
MENTAL HEALTE TREATMENT IN A COMMUNITY BASED SETTING.

Plaintifss seek to enjoin the Defendants from issuing
revenue bonds to pay for a new hospital building, seek to
prevent Defendants from entering into a nortgage |oan agreenent
and, ask zhis Court to order devel opnment of community based
treatnment prograns for the proposed class--which they would
have inciude everv person Who currently or at some poxznt in the
future will receive nental health care. There is no genuine
issue of material fact on these issues. They are purely |egal
issues to be decided by the Court. The law is clear that
Plaintiffs are not entitled tothe relief at issue in this

notion.'

*It should also be noted that Plaintiffs allege in the
conplaint that under the proposed managed care contract the
Defendants will enter into, that the managed care organization
will be required to purchase a set nunber of days at MSH and
MMHNCC, regardless of clinical need, and that they will be
required to nake guaranteed payments sufficient to cover the
annual bond paynents. They contend that that is illegal
di scrimnates against the vpatients who are not treated in the
community, and will result in unnecessary institutionalization
and segregation- of every person receiving i nappropriate
treatment at those facilities. (Compl. at 99 11, 12.)
Plaintififs seek an injunction to prohibit DPHHS from "entering
into any managed care contract that discrimnates 444inst
Plaintiffs and the Plaintiff class in the provision of services
and protections.” (Compl. at § 79.)

5
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Here, it is inperative for this Court to note that

Plaintiffs are careful to not assert that no nental patients
shoul d ever be housed at a state hospital for treatment.? I-
is also inportant for this Court to recognize that Plaintiffs
could not prevail on the instant clains even if they could
prove that no patients now or in the future would ever be in
need of hospital treatment. That is because they cannot

establish a real and inminent threat of | nappropri at e

pl acenments given the |legal check guards in place under
Montana's commtment laws and the ability of any individual who
feels he or she is being inappropriately treated to seek a
remedv through either those procedures or by an action under
the Rehabilitation Act of 1973 or the ADA

Certainly the parties have differing beliefs regarding the
nunber of core patients and the nunber of available beds which
will be needed in a setting such as the contenplated new
hospital.  The Defendants have undertaken self evaluation and

have hired outside consultants to atfempt to estimate what

types Of care will be needed and the nunber of patients who
wll need it. Plaintiffs have publicly stated that they
believe chat significantly fewer such beds wll be needed.

However, the contenplated construction is not taking

In fact, while the guaranteed bed days provision. sue
contenplated as a proviso for the managed care contracts,
Def endants have dropped that provision from the proposed

contract.  (answer at § 9.) There will be no requirenent for
a guarant eed nunber of bed days. q

although Plaintiffs do contend that all-nenbers of the
proposed Plaintiff class could be served in the conmmnity.

(Compl. at § 57.) -




avai l able resources away from conmunity treatnent prograns.

Instead, < will be financed with currently nonexistent revenue

- ~—

bonds--nor from a general fund appropriation or general
obligaticxz bonds. Bonds will be issued and bond insurance will
be obt ai ned.

The nond issuers and insurers are the entities that .ot

evaluate from a business perspective the reliability of the

estimated need for beds and determne--in their opinion--the
degree of risk involved with this prcject and, concurrently,
whether bcnds will be issued and, if so, the interest ... ¢
which they will be issued. Even if Plaintiffs' nost dire
predictions come true and no one is in need of the facjjjty,
that does =not nean that patients wll be pl aced there
inappropriately in spite of that. ¢ pay sinply nean that the
State of Mntana and the bond issuers and bond insurers nade a

bad busi ness deci sion.

However | as noted, the State of \Montana has taken

considerable tinme and effort to gather relevant information on
the types of patients who will need care in such a facility in
the future and the length of tine such care will be needed that
all of these parties are willing to go forward in issuing and
insuring the bonds based on their determnation that this

project is a good business proposition. The bond issuers and

bond insurers have provided a secondary check on that decision.
Here, it dis inportant to note that Plaintiffs are very

careful to not assert that the ADA or any other state or

federal constitutional or statutory provision requires that the
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mentally ill be deinstitutionalized and treated exclusively in
community based settings. That is because they cannot do so.
The law is Wll| established and it does not require a state tc
provide care to the nentally ill in a community based setting

That has been recogni zed under the federal constitution, state

constxtu-1ons and statutory schenes, the Rehabilitation Act of

1973, an5 the Anmericans with Disabilities Act (&Da).° \Vere

"This issue may well also be res judicata in the instant
case and may inplicate the federal abstention doctrine. The
Plaintiffs in the instant action are reoresented by the gsane
attorneys who represented the plaintiff class in Ilhler wv.

Chisolm, et al., Lewis and Cark County Cause No. ADV-88-383
That case is currently still pending before the Hon. Dorothy
McCarter. |In her decisions and orders of January 23, 1991 (at
pp. 31-33) and March 6, 19291, she considered and rejected tne
plaintiffs' claim that they were entitled to community based
care under state and federal |aw. She specifically considered
and relied upon federal cases analyzing both the federal
constitution and the Rehabilitation Act of 1973 “ In those
orders, she held that neither federal nor state law nmandates
that the State of Montana and its officials devel op comunity
treatment facilities to provide servi ces to patients who do not
require the nmore restrictive environment of the State Hospital.
Federal circuit courts that have considered the ADa in light of
its legislative history, have consistently held that Act should
be interpreted consistently with the Rehabilitation Act on this
and other points. Those cases are cited and di scussed bel ow
- There may also be an issue of res judicata with all of the

crimnal or «civil involuntary conmtnents at the state
hospital. Patients can be voluntarily admtted to the hospital
pursuant to Mont. Code Ann. § 53-21-111 and can | eave upon no
more than five days' notice. However, patients who are
involuntarily commtted are placed at the hospital only after
the court considers the relevant crinminal issues (in a crim nal
commtment), or considers the available less restrictive
treatnment options in the community (in a civil conmtnent).

In she crinmnal conmtnents, the courts have jssued
commtment orders based upon the factors at issue jpn the
>riminal proceedings. See Mont. Code Ann. tit. -¢5 ch. 14.

In the civil conmitnents and reconmtnents, the courts are
allowed by law to issue 3 commitment order to the state
hospital onlv after the court considers what alternatives are
available, what alternatives are investigated, gnd why the
investigated alternatives were not deened suitable. Mont.  Code
Ann. §§ 53-21-127 and -128. e
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that is the case--and where there renmains a need (as publicly
recogni zed by =11 the parties) for an appropriately |icensed
and accredited hospital for treatnent of sone nentally ill
patients at times they require such a secure setting for
treatment--there is no legal basis for enjoining the Defendants
from issuing revenue bonds and from entering into a nortgage
| oan agreenent to' construct such a facility.

Numerous courts have recognized Congress's intention to
interoret the ADE consistently with the Rehabilitation Act of
1873. ™n= ADL was drafted as a nmeans of extending the coverage
of the Rehabitation Act of 1973 to nongovernmental epp|oyees
ans recelvers of services (whereas the Rehabilitation Act had

extended protections o only those enployees of enployers

H
®

ceivi.nc fegeral funds and to persons who received services
that were federally funded).

The courcs that have considered the applicability of cases
decided under the Rehabilitation Act to ADA suits have
consistently held such cases to be persuasive and authoritative

in light of the |egislative history. See, e.a., Helen L. wv.

DiDario, 46 F.38 325, 329-32 (3rd Cr. 1995); Easlev by Easlev

v. Snider, 36 F.38 297, 300-01 (3rd Cir. 1994); Messier v.

Southburv Trainina Sch., 916 F. Supp. 133, 140-41 (D. conn.

1996) ; Stillwell v. Kansas Citv, Mo Bd. of Police Comm’rs, g7o

F. Supp. 682, 686 (W.D. Mo. 1995); Peopnles V. N x, No. 93-5892,

1994 WL 423855, at 3 (E.D. Pa. 1994); Medical Soc’y of New

Jersev v. Jacobs, 1993 wL 413016, at *4-6 (D.N.J. 1993); Easlev

v. Snider, 841 F. Supp. 668, 672 (E.D. Pa. 1993); Conner V.

-




Branstad, 839 F. Supp. 1346, 1357 (S.D. lowa 1993); Howard v.

Department Of Social Wlfare, 655 z.2d4 1102, 1105-06 (V-

[

1994) . Nei ther Act requires community based care for the
mentally 111.

In Helen L. v. DiDario, supra, the Third Grcuit held that

where a nere line itemtransfer of funds would allow the State

of Pennsylvania to provide attendant home health ¢are services
to a paraplegic who owned her own home gnd |ived there With her
two children and who required mninal assistance--in lieu of
providing full time care in a nursing hone at a significantly
greater expense--the admnistrative change did not constitute
a substantial nodification to the state's ‘health care Program
It ordered the funds to be provided tc the existing programto
allow the plaintiff to leave the nursing hone where she had
been treated against her will for five years. 46 F.3d4 at 338
The Helen L. court then noted that the defendants there
had attempted to defeat the plaintiff's claim by characteri zing
it as a claim for comunity care or deinstitutionalization.
The court stated: " [That is] sonething which the ADA does not

require," citing Pennhurst State Sch. & Hosp. v. Halderman, 45

US 1, 24 (1981) ("Deinstitutionalization IS sonething that

involves "massive " change in a state's prograns and is not
required.") 46 F.33 at 336, n.22.

In Jackson v. Ft. Stanton Hoso. & Training Sch., ggs r.24g

380, 991 (10th Gr. 1292), the Tenth Grcuit Court of Appeals

1el1d that the constitution did not preclude a treatnment team

trom considering the availability or unavailability of
oo
10
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commnity services in nmking a recommendation regarding

transfer of developnentally disabled persons to a comunity

setting.' see aiso S.E. v. Edwards, B850 F.28 1045 (21cth Cir.

1988); Lelsz V. Kavanaugh, 807 ¥.2d 1243, 1251 (5th Cir. 1887} ;

Society for Good will to Retarded Children v. Quono, 737 r.2g

1239 (2¢. Cir. 1984} (nentally retarded have no federal
constitutional right to community based treatnent).

i n_Dempsev bv _and throuah Dempsevy V. Ladd, 840 ¥.2d8 638

(9th Gr. 1987), the NNnth Crcuit considered and rejected tne

cocntention that the Rehabilitation Act reguired mixing o=

various treatnment populations in order to constitute the |east

restrictive and nost appropriate placement. It also held that
a vpatient IS not entitled to the treatnent placenment of his
choice. The Ninth Grcuit was specifically unwilling to read

section 504 to require a state to extend special consideration

to the patient’s placenent desires since to do so would

unreasonably interfere in an area of state agency discretion

and could possibly jeopardize other valid program goals. 940

F.2d at 640-41. There, the court noted that:

There are nmany nondi scrimnatory reasons, including

econony, norale, nenu planning, securitY_ and the
i ke which m ght comend specialized facilities for
speci alized treatment and the court should not usurp
the agencies' power to make placenent choices unless

there is clear proof of actual discrininatory
treatment.

840 F.238 at 640.

“In other words, the state was not required to create
community based care for each person who could benefit—from
such care. Rather, it could legitimately look at the resources
already available in deciding the nost. appropriate, |agst
restrictive placenent to treat the patic=t _.

11
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In Phillips v. Thonmoson. 715 ¥F.2d 365, 368 (7th Gr.

1983), the Seventh Crcuit considered the recuirements of tha:
Act and held that it does not create a duty tc develop iess
restrictive communi ty resi denti al settings for t he
developmentally di sabl ed.

In XKentuckv Ass'n for Retarded Citizens, Inc. v. Conn, 674

F.2d 582 (6th Cr. 19%82), the Sixth Circuit held that
Rehabilitation  Act of 1973 does not prohi bit all
institutionalization of nentally retarded individuals since the
least restrictive environnent for sone severely and profoundiy
retarded oersons may well be institutionalization. 474 v 23 at
585. Tnzre, the court held that the State of Kentucky could
properly rebuild and upgrade jts institutional facilities
without wviolating the Rehabilitation Act of 1973, It
specifically recognized that for sonme patients, 5 phogpjtal
based setting would be the least restrictive environnent
appropriate for treatnent. 674 F.28 at 585.

In Messier V. Southburv Trainina School, supra, 916 F.

Supp. at 140-42, the United States District Court for the
District of Connecticut held that a state institution for
persons with nental retardation is prohibited under both the
Rehabilitation Act and the ADA from refusing to consider
certain residents for possible comunity placenent based nerely
upon the degree of their disabilities. However, there, the
court expressly recognized that neither section 504 nor the ADA
confers a right to community placenent (citing Helen L.,

supra). 516 F. Supp. at 140.

AR
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Sonme courts have held that the Rehabilitation Act and the
ADA provide protection from discrinination against the disabled
only when neasured against how nondisabled individuals are

treated. For example, in Wolford bv Mackev V. |ewis, 860 =.

Supp. 1123, 1134 (S.D.W. Va. 1994), the federal district court
ruled that the "even handed treatnent" requirenment of section
504 of the Rehabilitation Act does not require an affirmative
obligation to expand existing prograns. Rather, it held that

section 504 ensures only that disabled individuals receive the

sane treatnment as those who are not disabl ed, citing Johnson bv

Johnson v. Thombson. 971 F.2d 1487, 1494 (10th Gr. 1992)

cert . denied U S , 113 s. . 1255 (19¢3), and P.C. V.

McLaughiin, $13 F.2d 1033, 1041 (24 CGr. 1990). See al so

Duo-uette ex rel. Duouette v. Dupuis, 582 F. S 1365, 369

(D.N.H. 1984) (there is no requirement that all disabled
persons be provided the sane benefits as long as they receive

"evenhanded treatnment” jn relation to the nondisabl ed).

In Kartin v. Voinovich, 840 F. Supp. 1175, 1191 (S.D. Ghio

1993) , the plaintiffs conceded that the Rehabilitation Act did
10t create a right to community based care. 840 F. Supp. at
1181, n. 19. The court then held that even if the court found
that the state had violated section 504 of the Rehabilitation
ict because it had excluded devel opmentally disabled persons
Erom comuni ty based cz¥e programs soiely on the basis of the

severity of their disabilities, it would be premature to say

:he court would order the defendants to expand or create new

>rograms. It night, instead, sinply order defendants to

.

13




adm ni ster the existing residential comunity services program
in a nondiscrimnatory manner by providing community housing
W thout regard to disability from the date of judgnent
forward.’®

There iS no cause of action stated under either the
Rehabilization Act or the ADA where a plaintiff is not bei na
denied service solelv by reason of his handicap. gee, e.c.,

G eskino v. schrafer, 672 F. Supp. 1249 (WD. Mo 1987) .¢ g ark

A

, 613 F. Supp. 684, 693 (D. Pa. 1985); Flowsxrs V. \Wbb,

Cohen

575 ©. Supp. 1450, 1456 (E.D.N.V. 1963).

In Conner v. Branstad, suprz, 839 F. Supp. 1346, the |owa

federal district court specifically held that neither the
Rehabiijization Act nor Title II of the ADA nmandate the
deinstitutionalization Of nmentally and physicaliy disabled
15 jlpersons. Accordingly, there the residents in state facilities
16 ||certified as internediate care 'facilities for the nentally
37 [ retarded who sought habilitation in comunity-based setting

18 [[were held to have failed to state a clai munder the ADA 839

19 {{'F. supp. at 1355-57.
20 in Sabo v. O’Bannon, 586 F. Supb. 1132, 1137 (E.D. Penn.

21 11984), the court considered allegations that the state violated

22 |the Rehabilitation Act of 1973 by failing to develop a

23 treatment plan for a mldly retarded adult in lieu of

24

25 *I1.e., a "first cone-first serve" waiting list, perhaps.

26 ‘ °In Giesking, tbha. rourt also held that no due Rroce S
Liberty interest reguired the state to olace a voluntarily

27 Fwconfined individual in an appropriate comunity |ivi ng
arrangement even after a professional recommendation” was nad

that he be so placed. 672 F. Supp. at Sv5-66.

14




institutionalization and by plaging himin a state hospital
rather than in either a state internediate care facilitv or i,
a comunity living arrangenent. It held that plaintiff hag
failed to state a cause of action under the Rehabilitation ac:.
whil e the Act prohibits a handi capped person from bei ng denied
benefits he would otherwise receive on the basis of the
handi cap, the court held that it does not mandate any type of
affirmative action by the state. 586 F. Supp. at 1136-37.

in 3arritv V. Gzllen, 522 F. Supp. 171 (D.N.E. 1981) ,.Rs

disbribz court held that the Rehabilitation Act could no:t be
construed so broadly as to require gdeinstitutionalization Of
residents. 522 F. sSupp. at 209, 213. There, the court did

nold tha:t state officials had violated the Act by denying to
certain individuals the benefit of an individual service plan
and by maki ng placements and di sbursing services based on the
general i zed assunption that certain groups were unable to
benefit. However, the court also held that there was no
substantive due process right to habilitation in the |east

restrictive environnent, i.e., community placenent. 522 F.

supp . at 213-14.

state courts have also considered the issue of conmunity

based care. In Matter of J.8., 880 P.2d 976 (Wash. 1994) (en

banc), the Washington Suprenme Court held that patients being

involuntarily confined in the state hospital did not have due
processright to be renoved to less restrictive facilities even

upon finding that such treatnent would be in the best interest

>f the patient. 8go P.23 at 981-82.

N
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In Wlliams v. Secretarv of Executive Ofice, 609 N.E.248

447 (Mass. 1993), the Massachusetts Suprene Court held that the
state agency providing nental health services was not obligated
under the ADA to nmake services available to persons with
different or conplicating disabilities simply by treating
individuals with a single disabiliiy. 609 N.E.2& at 453. It
held that the focus of the ADA is to address discrimnation in
relation to nondi sabl ed persons, rather than to elimnate al
differences in levels or portions of resources allocated and
services provided to individuals with differing types of
di sabilities. 609 N.E.2d at 454.

There, the court held that there was no vioiation of the
ADA where community placenent was deni ed based upon the |ack of
availability. 609 N.E.24 at 454-55, nn.6, 7. It also held
that a nenial health agency may constitutionally provide
differential services and treatment. No discharge services or
particul ar residential placenments was required by either the
State or federal constitution. 609 N.E.2d at 457
Additionally, since there is no duty to provide services to
i ndividual s absent custody, ii was not inappropriate for the
state agency providing services to the nentally disabled to
allocate comunity placenents of nentally disabled individuals.
609 N.E.2d at 457-58.

In the Matter of WM, 252 Mnt. 225, 229, 828 p.2d 378,

381 (Mont. 19s82), the Mntana Supren® court considered and
rejected the contention that a statutory preference for

communi ty pl acenent over institutionalization of

16
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woul d fundamentallwv alter the nature of the service,
program, Or activity.

468 T.3d at 336 (enphasis added).

Courzs have held that a "reasonabl e acconmodati on" is ons

whi ch does not impose an undue financial or administrative

burden or necessitate a substantial alteration in the proaram

at issue.. See Naihason v. Medical College of Pennsvivaniz ¢5¢

o

F.2d 1368, 1383-85 (3@ Cir. 1991); Harris v. Thiuoen, 941 F.2

148

m

2

mn

27 n.48 (11th Cir. 1991). A "reasonabl e accomodati on”

}-

1

does not require the creation of a new program or the expansion

of an existing program Doe V. Cplautii, 592 ¥.23 704, 709

(3rd Gr. 1879); Wolford bv Mickev v. Lews, sypra, 860 =T.

mn

Supp. &t 1134-35;

Additionally, under both the Rehabilitation Act and the
ADA, it is proper to deny a handi capped person access to a
program Zor which he is not "otherwise qualified" because he

ioes not have the ability to benefit fromthe program pEgq|ev

ov Easlev v. Snider, suora, 36 F.3d at 301-06: see also State

32X rel. McCormick v. Burson, 894 S.w.28 739, 747 (Tenn. App

1994) . In Easlev, the Third Circuit recognized that it is
appropriate for the government to design a program for a

>articular class of handicapped. sSee also, Traynor v. Turnage,

185 U.S. 535, 549  (1988) ("There is nothing in the
tehabilitation Act that requires any benefit extended to one
sategory of handi capped persons also be extended to all othexr

ategories Of handi capped persons."); Martin v. Voinovich,

supbra, 840 F. Supp. at 1191

<
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Here, as a matter of law, Plaintiffs cannot prevail on the
matters at issue in this notion. The State of Mntana is not
required to devel op new or additional comunity based prograns.
It is not illegal for the State of Mntana to enter into a
nortgage | oan agreenent and to issue revenue bonds to pay for
the construction Of a new state hospital. The Plaintiff g o=
entitled to the relief that they seek. No state or fed& al
constitutional or statutory provision requires the conmmunity
based care that they seek to have this Court order Defendants
to develon.

The Defendants are entitled to the relief requested: Tpis
Court should issue an order which specifically declares that

Plaintiffs are not and will not be entitled to an order of thi

13
pna

Court: (2) declaring unlawful the issuance of bonds and the
nortgage |oan transaction between Defendants to finance the
reconstruction of Montana State Hospital (MSH); (2) enjoining
the Montana Bealth Facility Authority (MHFA) from issuing bonds
to finance the reconstruction of MSH  (3) enjoining MHFA and
the Departnent of Public Health and Human Services (DPHHS) from
entering into a nortgage |oan agreement to finance the

reconstruction of MSE; or (4) directing DDHHS to make any

nodification in its existing system of nmental health services
that would constitute a fundanmental alteration of the nature of
the service, program or activity provided.

If these six individually-named Plaintiffs contend that

their rights are being violated by their current nental health

>lacements, that is a matter for this Court to consider
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separately and on a case by case basis since individualized
determ nations will be necessary. It is not appropriate to
certify =his action as a class action. Even if that were nc:
the case, however, it wouid be no basis for this Court to issue
an injunc:tion preventing the Defendants fromentering into the
nortgage | oan agreement or Irom issuing bonds. z facility |ike
the contemplated facility will alwavs be needed to treat_some

patients Zfor sone period of tine.

///
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CONCLUSI ON

For the above stated

reasons  pefendants request that

parcizl judgnment on the pleadings begque5 on an expedited

basi s.

DATED tris ok aay of August, 1996,
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