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This case is before the undersigned Adm nistrative Law Judge upon
a request for hearing filed on July 17, 1995 by the beneficiary
(Exhibit 5). However, no hearing was held in this nmatter because
Edward M Dale, Esq., of Elder Law and Legal Assistance to

Medi care Patients, on February 21, 1996, submtted a I egal
menorandum in lieu thereof (Exhibit 8).

The issue is whether the appellant required and received a
covered level of home health services during the period from
Novenmber 1, 1994 through Novenber 30, 1994. If the care is found
to be noncovered, it nust be determ ned whether the appellant
and/ or the provider knew or could reasonably be expected to know
that the services the appellant received during the period in
question would not be covered by the Mdicare program Pur suant
to the follow ng discussion, the services in question are
entitled to Medicare coverage.

On February 9, 1995, initially, the Fiscal Internediary,

Associ ated Hospital Services of Mine, issued an initial

determ nation denying Medicare coverage for 23 skilled nursing
visits, and $1,098.07 in nedical supplies, all of which were
provided to the appellant by Visiting Nurse and Comrunity Health
of Eastern Connecticut from Novenber 1, 1994 through Novenber 30,
1994. The denial of Medicare coverage was based on a
determnation that the services did not neet the Mdicare
intermittency criteria. Medi care paid the provider for the cost
of the services. Because of a special provision in the Mdicare
law, it was determ ned that neither the appellant nor the

provi der knew or had reason to know that the services would be
deni ed Medicare coverage (Exhibit 2).
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On May 10, 1995, on reconsideration, the Fiscal' Internediary
affirmed the initial denial of Mdicare coverage for the 23
skilled nursing visits and $1,098.07 in medicalf suppl i es. The
Fiscal Internediary concluded that there was not date or tine-
frame given when skilled services would be rendered |ess than
daily (five times a week). Thus, it was determned that the
Medicare criteria for intermittency was not met. The Fiscal
Internediary stated that neither the appellant. nor the provider,
Visiting Nurse and Community Health of Eastern Connecticut, knew
or could reasonably have been expected to know that the
noncovered services would not be all owed. Medi care was found to
be liable for the cost of the noncovered services because
Visiting Nurse-and Community health of Eastern Connecticut had a
favorabl e Waiver status (Exhibit 4). \

M. Dale, in his February 21, 1996 nenorandum states that the
appel  ant, who-suffered a pulnonary enboiism f\lfmng ot her o
conditions, began to receive daily nursing ser \‘il.CGS from Visiting
Nurse and Community Health of Eastern Connecticl‘ut in Septenber
1994. He continued to receive daily nursing care through
February 17, 1995. The Fiscal Internediary denied coverage only
at to a 30-day period from Novenber 1, 1994 through Novenber 30,
1994 during which time the beneficiary received 23 skilled
nursing visits. The Fiscal Internediary awarded Medicare
coverage for the other five nonths and offered no expl anation for
the inconsistency (Exhibit 8).

M. Dale argues that Medicare |aw provides for hone health care
coverage for those requiring daily part-time narsing services
even if there is no predictable end date for the need for such
servi ces. He states that both the Medicare |law and regul ations
provide that hone care benefits are available to those who
require "intermttent skilled nursing care" (42 UFC 1395d(a) (3),
42 CFR 409.42(c)(1)). M. Dale states that both the Medicare
statute and regulations provide that Mdicare home health care
benefits include skilled nursing on a "part-time or i1ntermttent
basis.” (42 CFR 409.44(b) (2)). Thus, it is argued Congress and
the Secretary intended that skilled nursing care should be
covered in the home care setting so long as the care is being
provided on |ess provided on less than a full-tine or 24 hours
per day basis.

M. Dale argues there is nothing in the Medicare statute or
regul ations that restricts Medicare coverage based on the |ack of
prognostication as to the expected duration ofi|care. He argues
that the Fiscal Internediary's insistence that a patient’s care
providers nust be able to quickly and accurately predict the
specific date of nedical inprovenent is unsupported by law,
regul ation, policy or reason.

The Adm nistrative Law Judge is persuaded by the argunents
advanced by M. Dale and finds that the 23 skilled nursing visits




provided from November 1, 1994 through November 30, 1994 qualify

as "intermttent services. (42 CFR 4059.42(c) (1)) .  Under suc
circunstances, the appellant is entitled to I\/E‘dl care coverag Ifﬁlor

the 23 skilled and $1,098.07 in medical supplies.
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After. careful consideration of the entire record, the
Adm nistrative Law Judge nakes. the follow ng findings:

1. During the period from Novenber 1, 1994 through

Novenber 30, 1994, the appellant received hone health
services from Visiti ng Nurse and Conmunity Health of
Eastern Connecticut, for which Medicare Part A coverage
was denied for 23 skilled nursi ng visits and $1,098.07
in nedical supplies by the Fiscal Intermediary.

The skilled nursing services in question net the
Medi care part-tine/intermttency criteria.

DECI SI ON

Rei nmbur senent under Medicare may be nmade for the 23 skilled
nursing visits and $1,098.07 in nedical supplies provided to the
appel lant by Visiting Nurse and Conmunity Health of Eastern

Connecticut from Novenber 1, 1994 through Novenber 30, 1994.

The conponent responsible for authorizing Mdicare paynents wll

- determi ne whether the appellant neets all pertinent nonnedical
factors for coverage, jncludi ng. whet her he has avai |l abl e days for
whi ch paynent of Medicare benefits may be nade. t he

nonmedi cal requirenments are satisfied, 'the appell érﬁt QA Il be
notified of the amount of benefits payabl e and the nonth(s) for

whi ch paynent. will be nade.
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