SOCI AL SECURI TY ADM NI STRATI ON
O fice of Bearings and Appeal s

DECI SI ON

| N THE CASE OF CLAIM FOR

Haydee Bird Retirenment |nsurance Benefits
(d ai mant)

(XREF: ©
Jack (dec’d) Bird --
(Wage Earner) (Social Security Nunber)

This case is before the Adm nistrative Law Judge ("ALJ") on a
request for hearing filed by the clainmant.

PROCEDURAL Bl STORY

The claimant filed an application for widow s insurance benefits
on August 6, 1993.  (Exhibit 1). The Soci al Securitg

Adm nistration ("ssa") notified the clainmant that a Bertha Conne,
who also clainmed to be the spouse of the deceased wage earner
Jack Bird ("decedent"), also applied for w dow s insurance
benefits. In the Notice of Reconsideration., the SSA determ ned
that the decedent never divorced Bertha Conne, despite entering
in a subsequent marriage to the clainant. (Exhibit 3). As such,
under California law, the claimant's marriage to the clainmant was
not legally valid. The SSA also determned that the clainmnt did
not neet the. reauirenents of a "deened. valid. marriage" set forth
under the Regulations. The claimant, therefore, filed a tinely
request for a hearing on May 26, 1994, (Exhibit 4). A hearing
was hel d before the undersigned ALJ on Cctober 1, 1996, in Long
Beach, California. The clainant, who appeared and testified, was
represented by Deanne Loonin, Attorney at Law.

| SSUES

The issues in this case are whether the claimant is entitled to
w dow s insurance benefits based on either: 1) a valid marriage
to the decedent at the tinme of the decedent's death under State

| aw where the decedent had a permanent honme when he died (section
216(h) (1) (A (i) of the Social Security Act ("act"); 2) the status
of putative spouse under State |aw which enables the putative
spouse to inherit a share of the decedent’s- personal property if
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he were to die MAthout | eaving a will (sectlon 216 (h) (1) (A) (ii)
of the Act% or “deened valid marriage" under section
216(h) (1) (B) (i) of the Act .

EVALUATION OF THE EVI DENCE

The following are the facts of the case as presented in the
record:

I n about 1973, the clainmant, Haydee Bird, narried the
decedent, Jack Bird, in a civil ceremony in Peru, Exhi bits
9 & 20, Caimnt's testinony). |n about 1974, the decedent
aIIegedIy adopted the clainant's three children from her
previ ous marriage. Exhibit 24, Caimant's testinony). In
about 1975, the decedent, the clai mant, and the adopted
children aned to Long Beach, Californi'a from Peru.
famly lived in an apartnent from about 1975 to 1983. In
about 1983, one of their sons, sandor Bralich, purchased a
home for the famly. The decedent and the claimant |ived
there continuously until about 1991

Prior to 1991, the decedent aIIegedIy physi cal | y abused the
cl ai mant . (Exhibit 24, Cdaimant's testinony). I n about
1991, the alleged abuse worsened. (Id.). The police were
aIIegedIy cal | ed when the decedent threatened the claimant.
(1d.). The decedent allegedly noved out of the house soon
after this incident, and took up residency only a few niles
away. (1d.). The ‘decedent's decision to move out of the
house was al | egedly nutual, and the decedent and the
claimant allegedly continued to live as husband and wife
despite living under separate roofs. (1d.).

The claimant and two of her children, sandor and N kol a
Bird, claim that, although the decedent lived in a separate
dwel ling, the clainmant and the decedent never severed their
martial relationship. (Id.). The decedent allegedly spent
nearly every day at their house, and the claimant allegedly
cooked for, and took care of, the decedent . {Id.). The. .
cl ai mant aIIegedIy cl eaned decedent's apartnment and did his
| aundry. L The decedent continued to receive his mai
at the fan1|y ouse (Exhibits 24 & 26; Caimant's

t estinony). Accordlng to the clainmant, she and the decedent
considered the separate living conditions to be a tenporary
arrangenent . (dainmant's testinony).

The claimant alleges that the decedent told her that he was
married once before to a wonmen nanmed Edith, .but that he
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divorced her.' (Exhibit 25; Cainmant's testinony). The
claimant also alleges that the decedent told her that he had
a son, Jack Jr., by another woman, Bertha, whom he had not
married. (Exhibit 25; Caimant's testinony). The cl al mant
testified that she was aware that the decedent went to the
State of Washington usually once a year to visit Jack Jr.

and to care of sone property he owned there. (1d.).

However , accordinP to the claimant, the decedent refused to
di scuss any details of his property or his visits to the
State of Washi ngton. (1d.).

On July 16, 1993, the decedent died of cardiorespiratory
arrest. (Exhibit 14). The claimant subsequently filed for
Social Security Wdow s Insurance Benefits on August 6,

1993. (Exhibit 1). According to the claimant, it was from
the SSA that she learned for the first time that the
decedent was narried to Bertha Conne. (ld.). The SSA
notified her that Bertha Conne was al so applying for w dow s
I nsurance benefits.

The following are the rel evant sections of the Act:

Section 216(h) (I)(A) (i) of the Act provides that an _
applicant is the widow of the insured for purposes of this
title if the courts of the State in which the insured was
domciled at the time of his death would find that the
insured and the applicant were validly married at the tine
the insured individual died.

Section 216(h) (1) (A) (ii) of the Act states that if such
courts would not find the applicant. and the insured were
validly married, the applicant may, neverthel ess, be deened
to be the wwdow if the applicant would, under the |aws
applied by such courts in determning the devolution of
intestate personal property, would have the same status with
regpepé Ho the taking of property as a w dow of the insured
i ndi vi dual .

Section 216(h)(1)(B)(i) of the Act states where an applicant
Is not (and is not deenmed to be) the w dow of the insured
under subparagraph (A), she may be eligible when it is
established, to the satisfaction of the Comm ssioner, that
the applicant in good faith went through a marriage cerenony
with the insured resulting in a purported marriage between

t hem which, but for a l|egal inpedinent not known to the
applicant at the time of the ceremony, would have been a

} Edith Bird was the decedent's first wife. They were

subsequently divorced. (Exhibit 6). This marriage and
subsequent divorce are not challenged in this casé.
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valid marriage. Notwithstanding the preceding sentence, in
t he case of any person who woul d be deened under the
precedi ng sentence as a wi dow of the insured individual

such marriage shall not be deened to be a valid marriage
unl ess the aﬂplicant and the insured individual were |iving
in the sane household at the tine of the death of the

i nsured individual .

Section 216(h) (1) (B) (ii) states that the provisions of
clause (i) shall not apply if the Conm ssioner determ nes,
on the basis of information brought to his attention, that
the applicant entered into such purported marriage with the
insured individual with know edge that it would not be a

valid narriage.

Di scussi on

In the Notice of Reconsideration, the SSA determ ned that,
since the decedent did not dissolve his marriage to Bertha
Conne, his subsequent marriage to the claimnt was not
recogni zed by the State of California as a valid marriage.
(Exhibit 3).  Under California |aw, a biganous narriage is
voi d. (California Cvil Code $4401). The SSA cited as
evidence a signed statenment from the decedent dated April 5,
1979, in which he stated that, to his know edge, he had
never been divorced to Bertha Conne. The SSA did find that
the claimant went through the nmarriage in good faith with no
know edge of the legal inpedinent, i.e., |ack of dissolution
of a previous marriage. However, the SSA determ ned that
the claimant is not entitled to widow s insurance benefits
because she and the decedent were not living in the sane
househol d at the tine of his death, pursuant to section
216(h) (1) (B) (i) of the Act.

The claimant's argues that she is entitled to widow s

i nsurance benefits pursuant to section 216(h)(l1)(A) (i) of
the Act because her marriage to the decedent was |egally
valid, and thus, she is the legal w dow of the decedent. In
the alternative, the claimant argues that the SSA failed to
consider her eligibility for benefits as a putative spouse
pursuant to section 216(h) (1) (A)(ii). The claimant's third
argument is that, even assumng arguendo that she does not
qual i fy under section 216(h)(l1)(A) (i) or section

216 (h) (1) (A) (ii) of the Act, she is still eljgible for
benefits as a deened spouse pursuant to section
216(h) (1) (B) (i) of the Act.

There is no dispute that the decedent was dom ci
California at the time of his death, and that Cal

e
|
)

d

fornia
is the controlling law pursuant to sections 216(h)(I1)(A) (i)
and 216(h) (1) (A) (ii). -
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Claimant’s eligibility under section 216 (h) (1) (A) (1)

The claimant argues that the SSA erred in finding that her
marriage to the decedent was not recognized as valid in
California because the ssa’s anal ysis was inconplete. The
cl ai mant argues t hat undep California law, where there are
two successive marriages; “ the presunption is that the
second nmarriage is valid. The claimnt argues that the
Barty attacking the validity of the second marriage has the

urden of proving that the first marriage has not been
dissolved. The claimant's argunent is correct.

The mpjority of cases applying California law find that when
an individual enters into two successive nmarriages, a
presunption arises in favor of the validity of the second
marriage, and the burden is upon the party attacking the
validity of the second narriage to prove that the first
marriage had not been dissol ved bY the death of a spouse or
by a divorce or had not been annulled at the time of the
second narriage. (Patillo v. Norris, 65 cal.App.3d 215, 135
Cal.Rptr. 214 (1976)) (See also Estate of Smith, 33 Cal.2d
279, 281, 201 p.2d 539, 540 (1949); vargas v. Superior
Court, 9 cal.App.3d 470, 473, 88 Cal.Rptr. 281 (1970)).

The primary basis of this ﬁresunption is the policy that the
i ndividual entering into the second marriage Is not presuned
to have commtted the crime of bigany. (Ibid.) (See also
Estate of smith, 9 cal.3d 74, 81, 106 cal.Rptr. /74, 507
P.2d 78 (1973)).

The burden of overcomng that presunption is said to be a

heavy one, since it involves proving a negative fact, that
is, that there has been no divorce. (Id.) (See also Estate
of Atherley, 44 cal.App.3d 758, 765-766, 119 cal.Rptr. 41

1975); vargas v. Superior Court, supra, 9 Cal.App.3d at p.

477, 88 cal.Rptr. 281 (1970)).

However, the presunption is rebuttable, and may be overcone
upon a consideration of the attending facts and

cl rcunstances and such inferences as fairly and reasonably

flow therefrom (Id. at p. 216) (See also Estate of Smith,

supra, 33 cal.2d 279, 281, 201 p.2d 539 (1949)).

- % As noted earlier, the decedent was previously married to
Edith Bird. This nmarriage was |egally dissolved, and is not at
Issue. Therefore, for the Eurposes of this decision, the

claimant's marriage to Berth Conne will be referred to as the
first marriage, and the marriage to the clajimant will be referred

to as the second marriage.
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Once a narriage has been shown to exist, it is presuned to
be a legal and valid marriage. (Marsh v. Marsh, 79 Cal . App.
560, 250 P. 411 (1926); Moran v. Superior Court of
Sacramento County, 38 Cal.App.2d 328, 100 p.24 1096 (1940)).
This is true whether the evidence shows that the marriage
‘was contracted informally under the doctrine of comon-|aw
marriage in a state recogni zing such marriages, or
contracted formally in a ceremony. (re Estate of Hughson,
173 cal. 448, 160 P. 548 (1916)). A cerenmpnial nmarriage is
presumed to be valid by statute. (California Evidence Code
§663) .

In the present case, the claimant submtted a certified
marriage certificate fromPeru show ng that she and the
decedent were married in a cerenony on Septenber 4, 1973.
(See exhibit 20). The claimant stated and testified that
the marriage was.valid in accordance with article 114 of the
Peruvian Cvil Code. There is no evidence in the record to
dispute this claim Therefore, the ALJ finds that the
claimant has proven that a narriage existed between the
claimant and the decedent.

The presunption of validity that attaches to a marriage
shown to exist has been described as very strong. (Hunter
v. Hunter, 111 Cal. 261, 43 P. 756 (1896); Kelsey V. Miller,
203 Cal. 61, 263 P. 200 (1928)). It has been stated that
the presunption is one the strongest known to the |aw
(Marsh v. Marsh, 79 Cal . App. 560, 250 P. 411 (1926); Moran
v. Superior Court of Sacramento County, 38 Cal.App.2d 328,
100 p.2d 1096 (1940)). Because of its strength, the courts
have generally required a high degree of proof to overcone
the presunption. (Re Estate of Hughson, 173 Cal. 448, 160
P. 548 (1916)).

The cl ai mant argues that the burden in this case is not net
because the only evidence to show that the first narriage
gas got d|FsoIved Is a signed statement by the decedent

ated April 5, 1979. See exhibit 9). In that statenent,

t he decedent stated thét, to his kno%Aedge, e never
divorced Bertha Conne. The clajnant argues that this
statement is insufficient to rebut the Strong presunption of
the validity of her narriage. Further, she argues that the
statement from an individual, whom has proven a history of

deceit, is highly unreliable. Additionally, she [ gues t hat
there is no evidence of a record search to prove that there

was a divorce between Bertha Conne and the decedent, as
required by regulations and case |aw.

The ALJ agrees with the claimant that the burden of proving
that there has not been a dissolution of the first narriage
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in this case has not been met. Several cases hold that a
party chal l engi ng a subsequent marriage nmust undertake a
search of records in every jurisdiction in which a decree of
di ssolution may have been rendered. (Bancroft v. Bancroft,
9 cal.App.2d 464, 50 P.2d 465 (1935); Re Estate of Borneman,
35 cal.App.2d 455, 96 p.2d 182 (1939)). However, a search
of the records of all potential areas of conceivable divorce
jurisdiction is not necessary. Rather, it would seem that
whet her a search is necessary in a particular case would
depend upon the entire facts and circunstances presented.
(Vvargas v. Superior Court, 9 Cal.App.3d 470, 473, 88

Cal .Rptr. 281 (1970)). |In vargas, the first wife presented
a significant amount of evidence to prove that she and her
husband were still narried. (Ibid.).

In the present case, there is neither a significant amount
of evidence to support the contention that Bertha Conne and
t he decedent were still nmarried, nor is there evidence of a
record search to prove no divorce exists in either the State
of Washington or in California. Further, there is not even
a marriage certificate showing that, in fact, Bertha Conne
and the decedent were ever legally married. The clainant,
on the other hand, has proven her marriage to the decedent
exists. She has not only provided her marriage certificate
(which is sufficient itself), but also has provided
addi ti onal evidence which show that she and the decedent
l'ived as husband and wife. The ALJ finds that the strong
presunption of the validity of the claimant's narriage to

t he decedent has not been rebutted by the evidence in the
record. Therefore, the claimant's narriage to the decedent
is a legally valid nmarriage in the State of California.
Since the claimant was validly married at the time of the

decedent's death pursuant to California |aw, she is eligible
L%r wi dow s benefits under section 216(h)(l)(A) (i) of the
ct.

Claimant’s eligibility under section 216 (h) (1) (&) (ii)

Assum ng arguendo that the claimant does not neet the
requirenments under section 216(h)(l)(A) (i), the clai mant
argues that the SSA did not consider ether she is eligible
for benefits as a putative spouse pursuant to section
216(h) (1) (A) (ii) of the Act. The clainmant argues that she
neets the requirenents under this section because she
entered into the marriage in good faith. In the Notice of
Reconsi deration, the SSA acknow edged that the clai mant
entered into the marriage in good faith. (See exhibit 3).
The clai mant argues that the putative spouse doctrine only
requires good faith on the part of one the parties. The
only other requirenent is that the marriage woul d have been
legally valid but for a legal inpedinment: "According to the
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claimant, this is satisfied because but for the decedent's
al l eged | ack of dissolution of his ﬁrevious marriage, the
marri age between the claimant and the decedent would have
been a legally valid marriage.

The ALJ agrees with the claimant's argument. In the Notice
of Reconsideration, the SSA did not address whether the
claimant is eligible for benefits under section

216 (h) (1) (A) (ii) of the Act. (See exhibit 3). Under
section 216(h) (1) (A) (i1), the claimant woul d be deenmed to be
the wwdow if the claimant would, under California | aw of
intestate property, have the same status with respect to the
taking of property as a widow of the decedent.

Under California case |law, a putative narriage has been
defined as one that has been sol etmi zed in due form and
celebrated in good faith on the part of one or both of the
parties, but which, by reason of sone legal infirmty, is
either void or voidable. (Estate of Long, 198 cal.App.2d
732, 19 Cal .Rptr. 105 (1961); Miller v. Johnson, 214
Cal.App.2d 123, 29 Cal.Rptr. 251 (1963)).

California case law has held that an individual who enters
into an invalid marriage with another but believes that he
or she is validly married is entitled to a share in the
assets acguired during the course of the putative marriage
that woul d have been community property in a valid marriage.

(Coats v. coats, 160 Cal . 671, 118 P. 441 (1911)). It is
generally held that the putative spouse takes the sane share
as a legal spouse, being recognized as the surviving spouse
for the purposes of succession under Probate Code, section

201. (Estate of Foy, 109 cal.App.2d 329, 240 P.2d 685
(1952)). Therefore, under California law, if the clainmant
can prove that she entered into a narriage in good faith,
and that the narriage woul d have been legally valid but for
sone legal infirmty, she is entitled to the same status
with respect to the taking of property intestate as a | egal
spouse.

In the present case, the claimant credibly testified that
she entered into the marriage wthout know edge that the
decedent did not dissolve a previous narriage. In a signed
statement dated April 5, 1979, the decedent stated that "the
claimant did not know that he was not free to marry. (See
exhibit 9). Additionally, the SSA determnined that the
claimant acted in good faith when she entered into the
marriage. There is no evidence that the claimant was on
constructive notice that a previous marriage still existed.
The claimant stated and testified that the decedent told her
that he had an illegitimte son, but that he had not narried
the mother. There is no evidence in the récord which
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i ndicates that the claimant knew or should have known that
the decedent was narried to Bertha Conne. Therefore, the
ALJ finds that the clainmant acted in good faith when she
married the decedent.

As mentioned above, the clainmant stated and testified that
the marriage was valid in accordance with article 114 of the
Peruvian Cvil Code. Therefore, the claimant's narriage
woul d have been legally valid but for the legal infirmty,
i.e., that the decedent did not dissolve his previous
marriage (if, in fact, he did not do so).

The ALJ finds that the claimant neets the definition of a
put ative spouse under California case |law, and thus, is
entitled to the sane status of a | egal spouse with respect
to the takin? of intestate property. As such, the clalmant
iﬁ ékigible or benefits under section 216(h) (1) (A) (ii) of
the Act.

Claimant’s eligibility under section 216(h) (1) (B) (i)

Assum ng arguendo that the clai mant does not neet the

requi renents under section 216(h)(l)(A)(i) or section

216 (h) (1) (A) (ii), the claimant argues that she is stil
eligible for benefits as a deemed spouse pursuant to section
216(h) (1) (B) (i) of the Act.

In the Notice of Reconsideration, the SSA determ ned that
the claimant is not eligible for benefits under section
216(h) (1) (B) (i) because she did not neet the requirenent of
living in the sane household at the tinme of the decedent's
deat h. (See exhibit 3).

20 C.F.R §404.347 defines "living in the sane househol d" as
nmeani ng that the clainmant and the decedent customarily |ived
t oget her as husband and wife in the sane residence.
However, the claimant nmay be considered to be living in the
sanme househol d al t hough one of the parties is tenporarily
absent from the residence. There are a few enunerated
exanmpl es, none of which apply in this case. However, the
regul ation also states that other absences may be consi dered
tenPorary if it is shown that the clainmant and the decedent
?ou d have reasonably expected to |live together in the near
ut ure.

The clai mant argues that the SSA erred in determning that
the claimant and the decedent were not living in the sane
househol d because the SSA applied a nore restrictive
interpretation of the regulations contrary to case law. The
cl ai mant acknow edges that she and the-decedent were not
living together for about the last two years of their
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marriage until the decedent's death. However, the clai mant
argues that they never severed their narital relationship,
and in fact, viewed the separation as only tenporary until
such tine that the decedent's condition inproved, i.e., his
abusi ve behavi or.

The cl aimant argues that case |law has interpreted the
"living in the same household" requirenent liberally. The
claimant cites Boyd V. Folsom, 149 F.Supp 925 (1957) as an
exanple of the liberal construction of the requirement. In
Boyd, the wi dow and the decedent set up two househol ds, one
for the children of the decedent from a previous marriage
and the other for the widow and her children from a previous
marriage. The court held that the SSA "failed to view the
facts and the reasonable inferences to be drawn therefrom
with the state of mind or intention of the parties to the
Ha{élal relationship." (rbid. at 927). The court further
el d:

"The i nvol vements and conpl exities which underly [sic]
the marriage relationship do not |end thenselves to
rigid and dogmatic interpretation. To |limt the

eval uation of whether the husband and wife were Iiving
together in one household to sole consideration of
l'iving under one roof is, in ny %udgnent, unduly
restricting and gIVInﬂ shal l ow effect to the neaning
and significance of the sanctity of the marriage vows."

(1d.).

Al though the ALJ acknow edges that the Boyd court cited
speci fic exanpl es invol ving the consequences of children
brought into the household born of previous marriages which
give rise to human conflicts and personality clashes (nine
children of one spouse and two of the other spouse in Boyd),
the rationale used in that case can be applied to the

resent case. As the claimant nentions, the Boyd court did

i berally construe the "|iving in the sane househol d"
requirenent. Further, the Boyd court held that the state of
mnd or intention of the parties are relevant.

The claimant stated and testified that, although she and the
decedent |ived under separate roofs, they nmaintained a
martial relationship. Two of the claimnt's children

Sandor Bralich and Nikola Bird, sjiagned witten declarations
attesting to that fact. (See exhibit 24). The claj mant
argues that the decedent continued to receive his bills and
docurments at the claimnt's house. See exhibit 26). The
claimant and her two children stated that the decedent cane
over every day and that the claimant prepared his neals, did
hls.laundry, and maintained a joint bank account.

Additional 'y, the claimant and her two children stated that
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the claimant frequently went to the decedent's apartnment to
clean it and to take care of the decedent. Further, the
clai mant and her two children stated that the decedent
stayed at the claimant's house and watched tel evision and
ate, and often took a nap before going to his own apartnment
for the night. The claimant's son, sandor Bralich, stated
that the decedent often tal ked about noving back with the
claimant. The claimant argues that the only reason the
decedent noved out was because of an abusive behavior, which
for precautionary reasons he felt would be in the best
interest of the claimnt. However, the clainmant stated that
she never intended to abandon the nmartial relationshinp.

The ALJ finds the claimant's statenents and testinon

credi bl e. Further, the ALJ finds the claimant's chinren's
statements to be credible. There is no evidence in the
record which refutes the claimant's and children's
statements. Applying the Boyd court's standards, the ALJ
finds that the intentions of the claimnt and decedent to be
relevant. Al though the decedent's intentions can only be
inferred through hearsay, the claimant's intentions are

rel evant and undi sputed. The ALJ notes that, although the
decedent allegedly noved out because of abusive behavior
there is no evidence in the record which show that he was
receiving any type of treatnent for this behavior. As such,
the contention that the decedent contenplated noving back
with the claimant is tenuous. However, the record as a
whol e supports the finding that the claimnt and the
decedent continued a marital relationship despite living
under separate roofs, and that the clainmant reasonably
expected to live with the decedent in the near future.
Therefore, the ALT finds that the claimant is eligible for
benefits under section 216(h)(1)(B)(i) of the Act.

Section 216(h) (1) ¢(B) (ii)

Section 216(h) (1) (B) (ii) states that the provisions of
clause (i) shall not apply if the Conm ssioner determ nes,
on the basis of information brought to his attention, that
the applicant entered into such purported nmarriage wth the
insured individual with know edge that it would not be a
valid marriage.

There is no evidence in the record which indicates that the
claimant entered into her marriage wth the know edge that
it would not be a valid narriage. Therefore, the ALJ finds
that the claimant is eligible for benefits under section

216(h) (1)(B) (i) of the Act.

Concl usi on
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Based on the findings above, the ALJ concludes that the
claimant is eligible for widow s benefits under section
216(h) (I')(A) (i) of the Act. Aternatively, based on the
findings above, the ALJ concludes that the claimant is
eligible for wwdow s benefits under section 216(h) (1) (A) (ii)
of the Act. Alternatively, based on the findings above, the
“ALJ concludes that the claimant is eligible for wdow s
benefits under section 216(h)(l)(B)(i).

El NDI NGS

After careful consideration of the entire record, the
Adm nistration Law Judge makes the follow ng findings

L The strong presunption of the validity of the claimnt's
marriage to the decedent has not been rebutted by the
evidence in the record. Therefore, the claimant's narriage
to the decedent is a legally valid marriage in the State of
California. Since the claimant was validly married at the
tine of the decedent's death pursuant to California |aw, she
is eligible for widow s benefits under section
216(h) (1) (A (i) of the Act.

The claimant neets the definition of a putative spouse under
California case law, and thus, is entitled to the sane
status of a legal spouse with respect to the taking of
Intestate property. As such, the claimant is eligible for
benefits under section 216(h) (1) (A) (ii) of the Act.

The record as a whole supports the finding that the clai mant
and the decedent continued a narital relationship despite
living under separate roofs, and that the clai mant
reasonably expected to live with the decedent in the near
future. Therefore, the claimant is eligible for benefits
under section 216(h)(1)(B)(i) of the Act.

There is no evidence in the record which indicates that the
claimant entered into her nmarriage with the know edge t hat
it would not be a valid nmarriage. Therefore, section
216(h) (1) (B)(ii) does not apply in this case.

DECI SI ON

It is the decision of the Admnistrative Law Judge that, based on
the claimant application for widow s insurance benefits filed on
August 6, 1993, she is entitled to widows insurance benefits
pursuant to section 216(h)(1)(A) (i) of the Social Security Act.
Alternatively, the claimant is entitled to w dow s insurance
benefits pursuant to section 216(h) (1) (a)(ii) of the Soci al
Security Act. Alternatively, the claimant is entitled to widows
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i nsurance benefits pursuant to section 216(h)(1)(B)(i) of the
Social Security Act.

Lok,
/Z,J%/j/”/ VA7
Dean K. Franks iéi;,
Adm ni strative La% Judge

0CT 28 19%

Dat e
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(Wage Sarner} (Leave otank in Title XV1 Cases orif nameis same a3 33Sve!

EXHIBIT

NC. DESCRIFTICN
———

18 Rent Agreenent'of Jack Bird, dated 12/13/88

19 1992 U.S. Individual Incone Tax Return

20 Marriage Certificate translated into English from
Ministerio De Haci enda y Comercio dated 9/3/73

il Letter fromJack Bird dated 6/2/90

22 California Resident Income Tax return form 540A for the
years 1983 through 1991

23 U S Individual Income Tax Return Form 1040 for the years
1976 through 1991 18

24 Decl arati on of Sandor A Bralich dated 9/18/96 1

25 Brief or representative, Deanne Loonin dated 9/24/96 14

THE FOLLON NG EVI DENCE WAS PRESENTED ON THE DAY OF THE HEARI NG 10/1/96:

26 Evidence presented by the representative as a part of the
brief, Mtor Vehicle Registration Card, Allstate |nsurance
Conpany Coverage Decl arations, California Driver License,
Gty of Long Beach Ambul ance Transport Noti ce,
GIE Bill, Southern California Edison Bill," Bank Anericard
Payment Coupon, Social Security Benefit Statement, all
show ng residence of wape earner as 2090 Gol den Avenue,
Long Beach, California

Form HA-540-U7 (3-85)
Prior ecitions may be used




HAYDEE Bl RD

EXH BI T LIsT

d ai mant

JACK BI RD

\Wae Ear ner

Exhi bi t
Nunber

DI WA 10

Description

Application for Wdow s Insurance Benefits,

filed 8/6/93

Request for Reconsideration, filed 2/15/94

Soci al
dated 5/5/94

Security Notice of Reconsideration,

Request for Hearing, filed 5/26/94

Earni ngs Record, dated 8/9/93

D vorce Certificate, dated 12/10/74

St atenents by wage earner, dated 10/8/75

St at enent

St at ement by Wage

by dainmant, not dated

Earner, dated 4/5/79

Certificate of Marriage, issued 5/16/79

Last WIIl and Testanent signed by Wage Earner,

dated 9/19/75

2

Transl ation of Birth Certificate, dated 8/9/93 2

Transl ati on of

8/9/93

Marriage Certificate, dated

Certificate of Death of \Wage Earner

Statenent by Caimant regarding disposition of
Wage Earner's remains, dated 7/21/93

Report of Contact,
Report of Contact,

dated 8/6/93

dated 8/13/93




