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COUNTY OF NEW YORK:  Ias PART 20 . ‘

GEORGE  REYNCLDS

Plaintiff, | ndex No. 401?13/94

- agai nst -

DOMNLING et al.,
Def endant s.

JOAN B. LOBIS, J.8.C.

I Ty

Petitioner has brought the presengaﬁbﬁibn for attorneys
fees pursuant to CPLR § 8601. That section provides that:

Acourtshall award to aprevailing party,
other than the state, fees and other expenses
i ncurred by such party in any civil action |
brought against the state, unless the court
finds that the position of the state maT ,

substantially justified or that special
circumstances make an award unjust,

It is undisputed that petitioner was the prevailing party' in the
underlying litigation. Respondents argue that petitioner” IS not

entitled to éftorneysfees on the grounds that the positioﬁ-of t he
{

state was substantially justified and that special circunstances

make an award unjust.

The first issue to be determned is whether theéstate's

position in the: underlying , litigation Wwas “"substantially

}

justified”. The "’test of whether or not a governnent action is

substantially justified is essentially one of reasonabﬂeness.

Wiere the governnent can show that its case had a reasonaQIe basis

both in law and fact, no award will be made.’™ N4X;£4_%uinigal

Lab v, Kaladiian, 85 N.Y.2d 346, 356 (1995). The burden i§ on the
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state to establish that its position was supstantiallyjustiticu.

Huggins V. cCoughlin, 209 A.p.2d 770, 770-71 (3d Dep’t 1994). As
’ l
will be explained more fully below, the state has failed to

|

establish its position was "substantially justified."

The issue inthe underlying litigation was whether
: : - l
subdi vision(e) of § 381.3 of Title 18 of the O ficial Comﬁilation

of Codes, Rule and Regulations of the State of New Yofk ("18
N.Y.C.R.R. § 381.3(e)") was invalid and void in that it conflicted
w th Social Services Law ("ssL") § 106- B. The challenged
regulation prohibited the retroactive  paynent of/[ prior
under payments of home relief benefits to persons who are nc(: | onger
on public assistance. The court found in"its prior decision that
the chal l enged regulation directly conflicted with and viol at ed SSL
§ 106-B. As a result, the court granted plaintiff summary judgnent
decl ari ng th_e regulation null and void on the ground that it was
I nconsi stent*vvith the social services law on which it was based.
The court also held that plaintiff was entitled to ah or der
directing the Conmmi ssioner of the New York State Department of
Social Services ("N.Y.S.D.S.S.") to institute and establish
regul ations requiring the payment to the forner recinpi ents:I of hone
relief r et roactive corrective underpaynents to the same extent that
they were offered to forner recipients of AFDC. |

SSL § 106-B provided that social service officials shoul d

take all necessary steps to correct any overpaynent or underpaynent
|
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to a public assistance recipilent. TNEe Cladldenyud soguducavan
provi ded that underpaynents would be corrected for fornmer AFDC

reciplents but would not be oorreoted for former homel relief

recipients. The court held that the social services daw was

{
1

total |l y unanmbi guous innot making any distinction betman AFDC
recipients and hone relief recipients. There was nothing in the
| anguage of the statute which implied or suggested that homr relief
recipients and AFDC recipients would be treated differently.

Therefore, there was nolegislative authority forthe regTIations
enacted by N Y.S.D.S.S. which provided that underpayments Mould be
corrected for fornmer AFDC recipients but would not be correFted for
former home relief recipients. The court went on to hold that
since the statute was unanbi guous in not maeking any distinétion
between AFDC recipients and hone relief recipients, there was no
reason for the court to look at the |egislative histor* of the
statute to determne whether the legislature intended to treat
t hese two d?%ups differently with respect to the correétion of

under payments. Based on the court's analysis in the uﬁderlying
litigation, the court finds that the position taken by the state in
defending the challenged regulation was not substantially ﬂustified
-- 1.e., that its position in defending the challenged regulation
did not have a reasonable basis in |aw and fact as the statute was
unambi guous. : |

In arguing that there was a substanti al justific?tion for

its position inthe underlying litigation, the state points to a
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under payments to a person who is currently not eligible fPr and in
receipt of hone relief or AFDC payments except that such Paynents

may be nmade to AFDC recipients if required by federal statute or

- e .

regulation. The state argues that the legislative historx of the
1995 amendnent indicates that the purpose of the 1995 anendhent was
to "clarify" that the statute was intended to prohibit corrective
- underpaynents with respect to a person not currently eIig“bIe for
and in receipt of hone relief and only authorizes corrective
payments to persons fornerly eligible for orin receipt i°f AFDC
paynents to the.extent required by federal |aw and reguiations.
According to the state, this anendnent nakes clear that the;state's
interpretation ofthe statute in the underlying litigation' was
correct. This argunent is without basis. The 1995 amendment to
the social services |aw does not change the fact that ?he 1981
anmendnent to SSL § 106-B was unanbi guous and did not npke any
di stinction Between for mer AFDCTr eci pi ents and forner hong relief
recipients. The fact that the legislature nmade the anen?nent in
1995 sinply shows that a |egislative change was required if a
distinction was to be made in correcting underpaynents for fFDC and
hoe relief recipients. Moreover, even though the legislative
history to the 1995 amendnent states that its purpose is to! eclarify
the statute's intent, that does not alter this court's érevious

Y

finding that the |anguage of the 1981 anendnent to SSL § 106-B was
unanbi guous and did not require clarification. Based: on the

l
foregoing, this court finds that the state has falled to

|
|




denonstrate a reasonable basisin |law and fact for its position
that the challenged regulation was authorized by the, social

services |aw

The state also argues that plaintiff is not entitled to
attorneys fees because the special circunstances of this case make
an award unjust -- i.e,, the subsequent »clarification" of Hhe 1995
amendment. sSee CPLR § 8601(a). As previously discussed, the 1995
anendnent was not a clarification but was a change inthe Iéw whi ch
was required to justify the state’s actions in nmaking a disﬁinction

between home relief and AFDC recipients. Therefore, the state has

|
failed to establish special circumstances which would justify
|

denying plaintiff's request for attorneys fees. i
The recovery of attorneys fees is only chargeabl e as
agai nst the state defendant and is not chargeable against the city
>
defendant as there is no statutory basis for an award against the
city. The city's argunment that the application is untinely is

denied as without basis. |

Finally, the state argues that the amount of attorneys
fees requested by plaintiff should be reduced because the!hourly
rate requested by plaintiff's attorneys is excessive and the nunber
of hours requested is excessive. CPLR § 8601 provides thét fees
shall be determned by the prevailing market rates forthe k;nd and

quality of the service provided. This court finds that the amount




of $175 per hour for plaintiff's attorneys who are both 1|990 | aw
school graduates and had both been enployed for five years

respectively by Brooklyn Legal Services Corporation B and,, Queens

I

Legal Services is the prevailing market rate for the work they

performed in the litigation Nor has the state established that
the nunber of hours claimed by plaintiff's attorneys is exc?ssive.
This court finds "after reviewing the submssions by plaintiff's
attorney that the nunber of hours spent was not excessive i‘and t he
time spent by each of the two attorneys was not redun?ant or
duplicative. Plaintiff is entitled to $13,195.00 in attorneiys fees
for the work perfornmed in the underlying litigation and to an
additional fee of $2,730.00 for the time spent on the Present

»

application for attorneys fees.

This constitutes the decision and order of the

The clerk is;;iirected to enter judgnent accordingly.

Dat ed: 4‘6 /L. 1996




