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| NTRODUCTI ON

This case is before the Adm nistrative Law Judge on a request for
heari ng. A hearing was held on Cctober 23, 1996 in New York, NY,
at which the claimant appeared and testified. The cl ai mant was
represented by Jane Landry-Reyes, Esq. of BLS Legal Services

Cor p.

The issues to be decided in this case are (1) whether the
claimant was overpaid retirenent insurance benefits, gand (2)
whet her recovery of the overpaynent, if one exists, shall be
wai ved.

After carefully considering the entire hearing record, and for
the reasons set forth below, it is the conclusion of the
Adm nistrative Law Judge, that there was an overpaynment nmade to

the claimant. However, the claimant is without fault and wil
not have to repay the amount in question under the "waiver"

provision of the Social Security Act.

APPL| CABLE LAW & REGULATI ONS

The Social Security Act and Regul ations provide that recovery of
an overpaynent shall be waived if the overpaid individual was

wi thout fault in causing or accepting the overpaynent and if
recovery of the overpaynent would either defeat the purpose of
Title Il of the Social Security Act, or be against equity and

good consci ence.
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"Fault," as used in "without fault,"” applies only to the

i ndi vi dual . The overpaid individual or any other individual from
whom the Adm nistration seeks to recover the overpaynent is not
relieved of Iliability and is not "w thout fault" solely because
the Social Security Adm nistration nmay have been at fault in
meki ng the overpaynent. In determ ning whether an individual is
wi thout fault, the Administration will consider all pertinent
circunstances, including his age, intelligence, education and
physi cal and nental condition. What constitutes fault (except
for "deduction overpaynents") depends on whether the incorrect
paynent resulted from

(a) An incorrect statenent nade by the individual which he
knew or should have known to be incorrect; or

(b) Failure to furnish information which he knew or should
have known to be material; or

(c) Wth respect to the overpaid individual only,
acceptance of a paynent which he either knew or could
have been expected to know was incorrect (20 CFR
404.507) .

If the individual was without fault in accepting the incorrect
paynent, then it nust be determ ned whether recovery of the
incorrect paynent would defeat the purpose of the Act or be
agai nst equity and good conscience.

In general, "defeat the purpose of Title II" neans defeat the
pur pose of benefits under this title, i.e., to deprive a person
of inconme required for ordinary and necessary living expenses.
Thi s depends on whether the person has an incone or financial

resources sufficient for nore than ordinary and necessary needs,
or is dependent upon all of his current benefits for such needs.
Adj ustnment or recovery wll defeat the purpose of Title Il in
(but is not limted to) situations where the overpaid person
needs substantially all of his current inconme (including Socia
Security nonthly benefits) to neet his current ordinary and
necessary |iving expenses (20 CFR 404.508).

"Agai nst equity and good conscience" neans that adjustnent or
recovery of an incorrect paynment (under Title Il or Title XVIII)
will be considered inequitable if an individual, because of a
notice that such paynent would be nade or by reason of the
incorrect paynent, relinquished a valuable right or changed his
or her position for the worse. |n reaching such a deternination
the individual's financial circunstances are irrelevant (20 CFR
404.509) .

DI SCUSS| ON
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The claimant began receiving retirement insurance benefits in
1982 at age sixty-three. The claimant was subsequently convicted
of a felony and incarcerated from October 25, 1993 through
Decenber 14, 1993. At that time he was put into a "work rel ease"
program until August 1994. However, in My 1994, his benefits
were termnated by the Social Security Admnistration (SsSaA) and
charged with an overpaynment. SSA contended that a person coul d
not receive benefits while incarcerated. The record shows that
the claimant had been paid retirenent insurance benefits during
the period begi nning Cctober 25, 1993 through May 1994.

Pursuant to 20 CFR §404.468(a), "no nonthly benefits will be paid
to any individual for any nonth any part of which the individual
is confined in jail, prison, or other penal institution or
correctional facility for conviction of a felony." §404.468(c)
states that "an individual is considered confined even though he
or she is tenporarily or intermttently outside of that facility
(e.g. on work release).” As the law is quite clear on this

Issue, the Adm nistrative Law Judge finds that the claimant did
receive an overpaynent of benefits for the period beginning
Cctober 25, 1993 to May 1994.

The Adm nistrative Law Judge nust now determ ne whether the
claimant was "at fault" with regard to receiving the overpaynent
of benefits. In his request for waiver of overpaynent, the
claimant noted that (1) he was not nade aware that he could not
receive benefits while incarcerated and (2) he cannot repay any
over paynent amount w thout it causing an undue financial

har dshi p. These allegations are consistent with the other
evidence of record, and are therefore, fully credible.

Based on the witten statenments of record and the hearing

testinony, the Administrative Law Judge finds that the clai mant
was without fault in causing the overpaynent, and that recovery
of the overpaynent would defeat the purpose of Title Il of the
Social Security Act under 20 CFR §404.508. Consequently, the
over paynment mnust be wai ved.

Fl NDI NGS

After careful consideration of the entire record, the
Adm ni strative Law Judge mnmakes the follow ng findings:

1. The claimant was not entitled to benefits beginning
Cctober 25, 1993 through May 1994.

The claimant was overpaid benefits.

The claimant was wi thout fault in causing and accepting
t he overpaynent (20 CFR 404.507).
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woul d defeat the purpose of

Recovery of the overpaynent
(20 CFR 404.508).

title Il of the Social Security Act

Recovery of the overpaynent is waived (20 CFR 404.506).

DECI SI ON
the Adm nistrative Law Judge that
in causing and accepting the

overpayment; that recovery of the overpaynment would defeat the
purpose of Title Il of the Social Security Act; and that

therefore recovery of the overpaynent is waived.

MARK¥ J. HECHT
Adm ni strative Law Judge

t he

It is the decision of
claimant was w thout fault

nov 2 1 1996




