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NOTE TO PROCESSI NG CENTER
FURTHER ACTI ON NECESSARY

SOCIAL SECURITY ADMINISTRATION

Office of Hearings and Appealsgf o ?_??‘Tf g%
DECISION e
PEC 181345
IN THE CASE OF CLAIM FOR . .. L
MYV o i
T S T
BEVERLY LEVI S Suppl enental Security |ncone
(d ai mant)
008- 50- 4244
(Wage Earner) (Social Security Nunber)

This matter cones before the undersigned Adm nistrative Law
Judge pursuant to a timely request for hearing filed on
Decenber 15, 1996. A hearing was subsequently before the
under si gned admi ni strative |aw judge on August 22, 1996 in
Burlington, Vermont. Although the claimant did not appear in
person to testify on her own behalf, her interests were

represented by her attorney, WIIliam Dysart of the Vernont
Senior CGtizen Law Project

The general issue to be determned is whether supplenental
security incone benefits paid to the claimant for the period
Cct ober 1994 through May 1995 constituted an overpaynent. It
nust be determ ned whether an overpaynent has occurred and what
is the specific anount of the overpaynent. It further nust be
determ ned whet her the overpaynent nay be waived. After
carefully evaluating all the docunents identified in the record
as exhibits, the claimant's testinony and the argunents
presented, | find that the clai mant has been overpaid benefits
and that the anmount of this overpaynent has been properly
calculated. Finally, | find that the clainmant was w thout fault
in causing the overpaynent and that recovery of the overpaynent
woul d defeat the purposes of 'the Act. Recovery of the
overpaynent is thereby, appropriately, waived.
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It has been determ ned that the claimant had been overpaid
$4,089.66 in supplenental security inconme benefits for the period
Cct ober 1994 through May 1995 due to the receipt of a $10,000.00
i nheritance which pushed her resources in excess of the resource
[imtations for supplenental security inconme paynent eligibility.
Wiile the regulations at 20 CFR 416.1121(g) classify inheritances
as a type of unearned incone rather than as a resource, the

regul ations at 20 CFR 416.1207(d) provide that types of unearned
i ncone such as this convert into countable resources, as defined
at 20 CFR 416.1201(a)®, for determ ning supplenental security

i ncone paynent eligibility if retained the first nonent of the
follow ng nmonth such unearned inconme is received. Therefore in
this instance the $10,000.00 inherited unearned incone which the
claimant initially received on Cctober 15, 1994 converted into a
countabl e resource for determ ning her supplenental security
incone paynment eligibility the first nonment of Novenber 1994.

The claimant has argued that no overpaynent was created because
the inheritance at 1ssue was not a countable resource between

Cct ober 1994 and May 1995 because she discharged, by the
intentional voluntary act of cancellation or renunciation, the
obligation of the decedent's estate to pay the inherited bequest
as provided under Vernont |aw. According to the claimant's
affidavit, the claimant informed the executrix of the estate that

she woul d refuse the decedent's bequest. Despite the claimant's
refusal of the bequest, the executrix forwarded a check in the
anount of $10,000.00 to the claimnt. The claimant i nforned the

‘executrix that in order to effectuate her refusal of the bequest

she woul d not negotiate the $10,000.00 check that she had

received. Rather the claimnt retained the check thinking that
. not negotiating the check was the same as refusing the bequest

and di scharging the executrix of the obligation to pay the
bequest (Exhibit 8).

Wiile the undersigned is mndful of the inplicit |ogic behind the
claimant's argunment, the undersign does not find it to be an
acceptabl e basis for the prem se that no overpaynent was created.
Al t hough the claimant chose not to exercise her right to avai
herseltf of the resources bequested to her, the clalnmant has not

°20 CFR 416.1201(a) defines resources as cash or ot her
liquid assets or any real or personal property that an individua

owns and could convert to cash to be used for her support and
mai nt enance.
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provi ded any specific legal authority under Vernont state |aw
that her intentional voluntary acts were sufficient to discharge
the executrix of the decedent's estate of her obli?ation to pay
the bequested inheritance. The anbiguity of the alleged
sufficiency of the claimant's intentional voluntary act is nade
all the nore clear by the fact that while the claimnt did not
negotiate the inheritance check, neither did she take any
affirmative steps to return the check to the executrix prior to
it becomng a stale negotiable instrunent in May 1995. Because
the claimant retai ned possession of the check, she could have at
anytime prior to it becomng a stale negotiable instrunment in My
1995 and despite her refusal of the bequest, negotiated the
check, thereby recanting her refusal of the inherited bequest.
Further, the claimant did ultinmately accept the bequest when the
executrix of the decedent's estate iIssued a second $10,000.00
check in April 1995 which the claimnt deposited into her bank
account in May 1995.

Therefore, it is apparent that the overpaynent of supglenental
security inconme benefits to the claimnt was created by the
claimant's receipt of a $10,000.00 inheritance that anounted to
the clai mant possessing resources in excess of the resource
[imtations for supplenental security incone paynent eligibility.
The claimant's resources in excess of the resource limtations
caused the claimant to no |onger be eligible for supplenental
security incone paynments. Since, as a result, the claimnt had
been paid supplenental security income benefits in excess of the
anmount she was entitled to, the ensuing overpaynment was creat ed.
There is no evidence docunented in the record that the

over paynment anount calculated is incorrect.

The next issue to be determned is whether the claimant is at
fault in causing the overpaynent. The undersigned finds that,
based on the evidence docunmented in the record, the clainmant is

w thout fault in causing the overpaynent of supplenental security
i ncome benefits pursuant to 20 CFR 416.552. The evidence shows
that the overpaynment at issue was not the result of the
claimant's fallure to furnish information which she knew or
shoul d have known to be material, was not the result of an
incorrect statenent nade by the claimant which she knew or shoul d
have known to be incorrect and was not the result of the
claimant's failure to return a paynent which she knew or could
have been expected to know was incorrect.
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It appears fromthe evidence docunented in the record, mainly the
claimant's affidavit, that she did possess the know edge that the
regul ations would require her to have in order to be found at
fault for causing the overpaynent by any of the neans enunerated
at 20 CFR 416.552 (a)-(c). The claimant was under an honest

I mpression, regardl ess of whether or not that inpression was
correct, that not negotiating the inheritance check was a
sufficient intentional voluntary act to discharge the executrix
of the decedent's estate of the obligation to pay the bequested

i nheritance under Vernont state |aw and therefore was not a
countabl e resource for purposes of determ ning her continued
eligibility for supplenmental security incone benefit paynents.

According to the claimant's affidavit she had never been given

i nformation explainin% the rules on resources and transfer of
resources either at the time of her application for suppl enental
security incone paynments or while she was receiving nonthly
benefit payments. The claimant states that she did not know that
an overpaynent could result fromretaining the non-negoti ated

i nheritance check and that had she known of this possible result,
she woul d have signed the check over to other heirs of the
decedent in order to preserve her financial eligibility for

suppl enmental security incone paynments and to avoid the occurrence
of an overpaynent.

Even though the claimant ultimately accepted the

the $10,000.00 bequest, once she becane know edgeabl e of the
resource rules, she pronptly reported to the Admnistration this
change in the status of her resources and spent them down on
items for her support and maintenance in order to restore her
financial eligibility for supplenental security inconme benefit
payments. Mst likely, the claimnt would have taken these very
sanme steps had she possessed this know edge when she initially
received the inherited bequest in Cctober 1994. The regul ations
contenplate that a finding of without fault in causing an

over payment can legitimately be made on the basis of claimnt's

| ack of know edge of esoteric particulars of the social security
program \Wile the claimant's |ack of know edge regarding
resources nmay not be sufficient for the undersigned to find that
an overpaynmentwas not created, her lack of such know edge is
sufficient to find that she was wthout fault in causing the
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occurrence of the overpayment. Taking into account all of the
surrounding circunstances, it can be said that the claimnt was
wi thout fault in causing the overpaynent.

The next issue to be determned is whether recovery of the

over paynent woul d be against equity and good consci ence or defeat
the purpose of the Act. The claimant has stated in the record
that she is unable to re-pay the overpaid benefits (Exhibit 2).
The claimant's August 1995 overpaynent wai ver request financi al
statenment indicates that she no |onger has possession of the
overpaid funds (Exhibit 2-3). This statenment also indicates that
while her sole current total nonthly incone constitutes entirely
of her now reinstated supplenental security incone benefit
entitlement, which amunts to $524.91, her current total nonthly
expenses anounts to $895. 00, indicatinP that she does not have
sufficient funds to neet her everyday [iving expenses and
necessities, never nmind funds renaining to repay an over paynent
(Exhibit 2).° Under such circunstances it can be said that
requiring the claimant to repay the overpaid amount out of her
current receipt of social security benefits would defeat the
purposes of the Social Security Act. Therefore, | find that
recovery of the overpayment woul d defeat the purpose of the
Social Security Act. Therefore recovery of the overpaynent is
appropriately be waived.

El NDI NGS

After careful consideration of the entire record, the
Adm ni strative Law Judge makes the follow ng findings:

1. The clai mant was overpai d suppl emental security incone
benefi t Faynents bet ween Cctober 1994 and May 1995 in
the total anmount of $4,089.66 as a result of her |ack
of know edge regarding resources in excess of the
suppl emental security incone resource eligibility
limtations as they applied to her receipt of a
$10,000.00 i nheritance.

*The claimant's suppl emental security income benefit
paynments were reinstated in Novenber 1995 after she had
docunented that her resources were spent-down bel ow the $2,000.00
suppl emental security income eligibility resource limtations on
medi cal expenses, property taxes and the painting of her
resi dence (Exhibit 8).
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The claimant was without fault in causing the
over paynent because she did not possess the required
know edge regarding resource limtations and transfer

of resources.

Recovery of the overpaynent woul d defeat the purpose of
the Act because recovery of the overpaynment woul d
deprive the claimant of incone required for ordinary

and necessary |iving expenses.

Recovery of the overpaynent is hereby waived.

DECI SI ON

It is the decision of the Adm nistrative Law Judge that the

cl ai mant was overpai d suppl enental security inconme benefits in

t he anmount of $4,089.66; that she was without fault in receiving
and accepting the overpaynent; and that recovery of the

over payment woul d defeat the purpose of the Act, therefore
recovery of the overpaynent is appropriately waived.

EDERICK HARA
Adm ni strative Law Judge

MOV 2 2 1998
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