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I. Introduction

Plaintiffs Linda Ladd, John Kowalski, and Linda LaPlante are

Medicaid recipients who have brought suit against the defendant

Joyce A. Thomas,' in her capacity as Commissioner of the

Connecticut State Department Of SOCiai Services (DSS) for alleged

violations of federal Medicaid law in connection with the

processing of requests for prior authorization of durable medical

equipment (DME). In particular, the plaintiffs argue that the

defendant's policies Violate federal statutory and constitutional

law because they (1) fail to provide notice to Medicaid recipients

IJoyce A. Thomas has replaced Audrey Rowe as Commissioner of
DSS since the initiation of this lawsuit.
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fail to provide notice to Medicaid recipients of the

for a hearing to challenge these -decisions and of the PI

requesting such a hearing, and (3) fail to allc

recipients to apply directly to DSS for prior authoriza

Among the relief requested, plaintiffs seek a

judgment, in accordance with 28 U.S.C. §§ 2201-02, dec

it is UElaWfUi for the defendant:

(1) to refuse to allow Medicaid recil

their treating physicians, to make requests

DSS for prior author:zation for DME, wi

through a supplier of DME;

(2) to fail to provide notice to Medica

Of all of her decisions on requests

authorization for DME;

(3) to fail to provide notice to MedicE

of their right to a fair hearing to challenc

decisions on requests for prior authorizat

Plaintiff has filed motions for class cert.

summary judgment. On September 30, 1996, the

certification of a class "consisting of all curre

Medicaid recipients residing in Connecticut who curre

have in the past needed, or who in the future will n
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prior authorization for DME."
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Defendant has filed a cross-motion for summary judgment

arguing that the defendant's policies for prior authorization of

DME comply with federal law. For the reasons stated below, the

Court grants in part and denies in part plaintiffs' motion, and

crr2nt s in Dart and denies in part defendant's motion.
z7------  --~ L

II. Facts I

TOP  facts in this case WerS summarized in the Court's Ruling I

only be briefly recapitulated herein.

The Connecticut Department of Social Services ("DSS")

participates in a joint state and federal medical assistance

procram for certain categories Of low-income individuals, under
-I

Title XIX of the Social Security Act 5 1396, et sea, also known as

"Medicaid." Under the Medicaid program, DSS pays for a wide

variety of medical services for persons who are financially and

categorically eligible for these services. One such category of

Medicaid-eligible individuals is adults with severe disabilities

who are unable to work due to a medical condition or combination of..__- -

conditions. 42 U.S.C. § 1396d(a).

. _I
Federal law mandates that participating states proviae home

health services including durable medical equipment (DME) to
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Medicaid pi: Licipants where such equipment is medical necessary.

42 C.F.R. § 440.70(b) (3) a Under state Medicaid regulatiions, prior

authorization for DME is required for all rentals regardless of
I

cost, all replacement equipment and repairs, and any pu~rchase item

costing in excess of $100. Connecticut Medical Assistance Provider

Manual ("Corm. MAP Manual"), 5 189.F.II.a. In order to obtain

prior authorization, Form W-619, "Authorization equest for

Medical/Surgical Supplies, ' must be completed and sibned by the
I

prescribing physician and a medical equipment supplier .'FiPG

submitted to the Department of Income Maintenance /for revie?].

Corm. MAP Manual, § 189.F.III.a; Corm. State. Agencies § 17-2-5~.

Although the defendant's regulations do not expliciqly prchibir

Medicaid recipients from requesting prior authorizadion  of DXE,

the defendant only accepts them from vendors in practice. Further,

the defendant's regulations allow providers to make ve
I
1
bal requests

for authorization over the telephone during normal Worldling hour for

DME that is "immediately necessary and vital to the health and

safety of the recipient." Conn. MAP Manual, § 189.F.III.b. If a

verbal request is approved by DSS, a completed Form W-619 must be

submitted within two working days noting that verbal approval had

been given and by whom. Conn. MAP Manual 5 189.FIIII.c; Corm.



The parties do not dispute that DSS gives notice of denial of

written reCJUeStS  for prior approval for payment for DME to Medicaid

recipients. It is also undisputed that DSS does not provide

notice, including notice of their appeal rights, directly to

Medicaid recipients in several types of situations:

1. when a written request for prior

authorization submitted to DSS results in a
request for more information (a "pink slip")
t0 the vendor indicating that the request

cannot be approved in the absence of certain

information;

2. when a vendor who has been sent a “pink
slip" takes no action on it to supply the
missing information; *

3. when DSS advises the vendor that a recuest

will only be approved if modified from the
form in which the vendor requested it;

a- . when DSS grants approval of a request for a
prior authorization in a form at variance with

physician IS basic prescription submitted with
the request prepared by the vendor;

5. when DSS approves a period of rental for

DME that is shorter than the period requested;

6. when a request for prior authorization is
granted in full, even if the equipment at

issue is custom equipment which will take

several weeks to fabricate and deliver.

(Pls.' Statement of Material Facts, fll 29(a)-(f).)

:-. III. Cross-Motions for Summary Judgment

5



A. Legal Standard on Motion for Summary Judgment
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A grant of a summary judgment is appropria

pleadings, depositions, answers to interrogatories, ant

on file, together with the affidavits . . . show that

genuine issue as to any material fact and that the mov

entitled to a judgment as a matter of law." Fed. R. Ck

A material fact is genuinely in dispute "if the evidf

that a reasonable jury could return a verdict for th,

party." Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

A disputed fact is material if it "might affect the ou.tilcome of the

t

7.

dY

suit under the governing law." Id.

The moving party must initially demonstrate that

material facts in dispute and ' [a111 reasonable infere

ambiguities are drawn in favor of the non-moving part1

V. Giivoie, 896 F.2d 716, 720 (2d Cir. 1990). One

party has met its burden, "the non-moving party, in or

summary judgment, must come forward with evidence t

sufficient to 'support a jury verdict in his fav0r.p

March of Dimes Defects Foundation, 51 F.3d 14, 18 (2,

Celotex Core. v. Catrett, 477 U.S. 317, 332 (1986).

B. Federal Statutory and Regulatory Requirement

6

? 'I if the

admissions

:here is no

lg party is

. I?. 56(c).

ice is such

non-moving

248 (1986).

here are no

ces and any

II Thomcson

the moving

?r to defeat

at would be

Goenaga v.

Cir. 1995);
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1 . As a participating state in the Medicaid program, Connecticut

must ensure that its medical assistance plan complies with federal

Medicaid law. Wilder v. Virsinia Hospital Ass'n, 496 U.S. 498, 501

(1990); Beth-case Lutheran Service. Inc. v. Weicker, 965 F.2d 1239,

1240 (2d Cir. 1992); Caldwell v. Blum, 621 F.2d 491, 494 (2d Cir.

1980). The Fourteenth Amendment prohibits states from depriving a

person of life, liberty, or property without due process of law.

The plaintiffs have a protectable "property interest" in their

Medicaid benefits under the Fourteenth Amendment. See GoldberG V.

KPllV. 397 U.S. 254 (1970). Because of this protectable interest,__---  ,

before a recipient's public assist.ance benefits can be termi iated,

the state must provide the recipient with

timely and adequate notice detailing the

reasons for a proposed termination, and an

effective opportunity to defend by confronting
any adverse witnesses and by presenting his

own arguments and evidence orally.

Id. at 267-268. See also Catanzano by Catanzano v. Dowlina, 60

F.3d 113, I16 (2d Cir. 1995)

In compliance with the dictates of Goldberg, federal Medicaid

law requires state Medicaid agencies to provide notice and 'Ithe

opportunity for a fair hearing to any individual whose claim for

medical assistance is denied or not acted upon with reasonable

promptness. H 42 U.S.C. 5 1396a(a) (3). The implementing regulations



require state Medicaid agencies to "inform every applicant or

recipient in writing . . of his right to a hearing .~ . . at the

time of any. action affecting hrs or her claim." 4i C.F.R. §§

431.206(b) & (c) (2) - See also 42 C.F.R. § 431.230(a)(1)-(2)

(requiring that state Medicaid agencies "grant[l an opportunity for

a fair hearing before the State agency to any individual whose

I
claim for medical assistance under the plan is denied")~. The term

I

/ "action" is defined as "a termination, suspension, or feduction of

Medicaid eligibility or covered services." 42 C.F.R( 5 431.201.
I

Under federal law, notice means "a written statement that meets the
I

requirements of § 431.210." 4:i C.F.R. s 43i.205($. Section

431.210 requires:

(a) statement of what action the State intends

to take;
(b) the reasons for the intended action;

(cl the specific regulation or law that

supports the change;
(d) an explanation of the right to a hearing;

(e) an explanation of the circumstances under

which Medicaid is conr,inued  pending hearinb.

-1 1plaintiffs maintain that Goldberq and the Medica&c Act entitle

Medicaid recipients to notice and notice of the opp'rtunity to beq

heard, not just when their written requests for pridr approval of

DME are denied outright, "but whenever the state takks any type of

adverse action on their requests for prior approval./ (Pls.' Mem.



in Support of Summ. J., at 27.) Plaintiffs maintain that

defendant is required to provide notice whenever a "pink slip” is

issued, a request for DME is approved but in a modified form, or an

oral request for DME is denied (usually by telephone).

The defendant does not dispute that she must provide notice to

Medicaid recipients when she denies a written request for prior

approval of DME, however, she maintains that due process notice is

riot required under the three other scenarios demanded by the

piaintiffs.

C. No Requirement to Provide Notice Upon Issuance
:

of a "Pink Slip"

The Court will first address -.*:Cether the statutory notice

requirements are triggered when the defendant sends a vender of DME
A

a "pink slip" requesting that additicnal information be provided in

response to a request for prior approval of DME. There are a

variety of reasons why a "pink slip" may be sent to a vendor,

including an incomplete physician's prescription.2

Under federal law, notice need cnly be sent when the defendant

2 For example, defendant maintains that plaintiff Ladd's

prescription stated "one wheelchair," but did not include a
diagnosis, statement of medical need for the equipment, length of

time for which the equipment was needed, and a prognosis. (Def.'s

Mem. in Opp., at 7.)

9



"acts" on a request for

issuance of a "pink slip"

DME. Thus,

constitutes

the

acti

question is whether the

.on. The defendant argues

I
tied unless athat due process notice requirements are not activai

properly-documented written request is made:

[Iln determining whether to allow pri

authorization for payment for durable medic
equipment, the DSS is not making t

determination of whether a specific Medic;
recipient is eligible for a covered servic
Instead it is determining whether a vendor
medical equipment has properly documented

claim for payment such that the claim

appropriate for payment. The Medic;

recipient has the right to free choice
providers. Therefore, a recipient who

dissatisfied with the se,rvice being given
one provider may go to another.

:7,-f,dC . 's Men. in Opp., at 9.)

Recently, the Second Circuit reviewed the que;

constitutes "action" in Granato v. Bane. In Granati

recipient 's home care services were terminated, with

her, upon her admission to the hospital. The plai

suit against the state and county Departments of SC

alleging violation of due process rights and rights 1

regulations. Under federal and New York state la

recipient may not receive home health services duri:

hospitalization. DSS treated the statutor

discontinuation of benefits as an automatic terminat:

10
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I ’ ' subsequent requests for resumption of services as a new

aPDlication. 74 F.3d at 412
LL

The Second Circuit found that termination, as opposed to

suspension, of these services constituted agency "action" under

federal Medicaid requlations, triggering the notice requirement.

Td at 4 1 2 . "The fact that home care services are unavailable^_. -- ---

during the period of hospitalization does not obviate the

requirement that the DSS ncZify the recipient in a timely and

adeauate manner that those services are beinq terminated, if that

I i s what t'r?? aaencv decides to do." Id. I

In the instant case, this Cburt views the vendor's submission

of Form W-591 as triggering t's defendant's statutory due process

obliqatiors to the recipient because while the defendant considers

this reauest, the services are "unavailable" to the Medicaid I

recipient. Federal law -resuires that after the form for I

preauthorization for DME is submitted, the, defendant must either

deny or act upon the request with "reasonable promptness." 42

U.S.C. § i396a(a) (3). The issuance of the pink slip may be

considered merely an interim step taken before the defendant

determines whether to grant or deny the request, and, thus, does

not trigger the notice requirement under the Medicaid -Act.

However, the issuance of a "pink slip" does not relieve the



I defendant of its obligation to act thereatter with reasonable

n-f-nmntnpss  _ If the defendant does not act with' reasonable I

promptness, notice must be sent to the reclplent explalnlng why his

)

or her request has not been proc-=ssed and informing hjrn or her of

the right to a fair hearing. The failure of a vendorjto resubmit I

a request with the lnrormatlon requesLeu wn tne toes
I

not obviate the defendant's obligation to inform the reicipient with

reasonable promptness that his or her request has not been acted

upon.

Neither the Medicaid Act ncr state regulations define what is

meant to act with "reasonable promptness." 42 U.S.C. § 1396a(a).

Where the state agency fails to -,r,omulgate  regulations/establishing
I

an express time for responding Zo requests for prior approval, as

the defendant ha& failed to do, "COUrtS are uniquely suited tc

determining what is reasonable" under the Medicaid Act. Cornelius

I V. Minter. 395 F.Supp. 616, 621 (D. Mass 1974). 1 Courts have

approved decrees or imposed time Limits the processing of prior

authorization requests for Medicaid-covered servqces, and for

nnt i tn recipients if no actlon is taken within the prescribed

period of time. See Kessler v. Blum, 591 F.Supp. 1013 (S.D.N.Y
I

1984) (imposing 21 day time limit); McMahon V. Mitter, No. 3251

(sup. ct. Mass., Feb. 24,
1

1975) (approving decree establishing 15-



1

day limit).

At this point of the litigation, the Court has before it

evidence that the three named plaintiffs have never received notice

from the defendant or have received what appears to be "untimely"

notice, by way of their vendor, of the defendant's denial of their

request for services. Now that the Court has granted plaintiffs'

motion to certify class, plaintiffs will have the opportunity to

conduct discovery and systematically determine the defendant's

average response time to requests for DME made by vendors.3

Absent any agreement by the parties establishing a time limit, the

'in Clark v. Kizer, 758 F.S.upp. 572 (E.D. Cal. i990), rev'd in

part on ether qrounds, 567 F.2d 585 (9th Cir. 1992), Medicaid

recipients claimed that the state welfare agency's regulations

forbidding recipients from freely choosing dentists, and requiring

them to request dental service through a telephcne referral

service, violated their rights to have dental care to be provided
"with reasonable promptness." 758 F.Supp. at 580. The Court found

that:

[tl he undisputed declarations of several
county public health officials demonstrate

that class members frequently exncayi E3r7rnI---------
delays in obtaining appointments for regular
and emergency dental care with those providers
participating in the Denti-Cal program.

This Court declines to make a determination on the time limits

imposed on the state until a similar type of proffer and DSS
response is made to the Court.

1 3



Cm1rt will determine at the appropriate time what 'constitutes

"reasonable promptness" by balancing the recipients' j

the state's. See Matthews v. Eldridse, 424 U.S.

Morrissev v. Brewer, 408 U.S. 471, 481 (1972) ("[D]u

flexible and calls for suck procedural protecti

particular situation demands.").

D. Notice Requirements when a Request for DME ir
a Modified Form

Next, plaintiff argues that whenever the defend;

yet approves, a request for DC,, notice is required t

the recipient informing him or ker of the modificatic

her right to contest the modification. Among the cir

.f process is

.bns as the

$nt modifies,

which no notice is currently sent to a recipient are):

1. when DSS advises the vendor that a request will only
be approved if modified from the form in which the vendor

requested it;

2. when DSS grants approval of a request for a prior I/
allthorization in a fox-m consistent with the physician's I

the. form in which it was actually submitted in the

detailed original re,-uest prepared by the/vendor;' and

4For example, if a doctor simply prescribes "q wheel chair," I

features, the defendant may approve the request fo'
7

a wheel chair

without the features included in the vendor's request. In such

cases, no notice is sent to the recipient informing pim or her that



.

3. when DSS approves a period of rental for DME that is
shorter than the period of time requested.

plaintiffs argue that any modification to an original request made

by a vendor on a recipient's behalf constitutes "action," and thus,

triggers the notice requirements under the Medicaid Act. In

response, defendant maintains that a modification of a requested

piece of DME is not a denial of services and, thus, defendant is

not required to send notice of this modification under federal

Medicaid regulations and the dictates of Goldberg and Matthews,

Because Medicaid benefits are a protectable property right,

,'
federal law requires:

that a State plan provides an opportunity fcr
a fair hearing to any person whose claim for
assistance is denied or not acted upon
promptly. This subpart also provides for an
opportunity for hearing if the Medicaid agency
takes action to suspend, terminate, or reduce
services . . .

42 C.F.R. § 431.200 (emphasis added). See also 42 C.F.R. § 431.201

(definition of "action" includes "reduction of Medicaid eligibility

or covered services . . ."). Under federal law, plaintiffs have a

statutory right to notice and the opportunity to a hearing whenever

the defendant either denies or reduces a request for prior

the request was not approved in the exact form submitted by the

vendor.

15



authorization of durable medical equipment. If a request for DME

is modified so that the substituted item or items would be

considered a reduction of what the recipient requested, then

(
written notice must be provided to the recipient.

f- p rry Ire
e

1
Chen, 1996 WL 159808, at *7 (D. Ariz., 1996) ("Cl/early these

I
federal notice regulations envision written notice and hearing if

Kessler, 591 F.Supp. at 1030 ("Under certain c:

modification could be considered a termination

benefits") .

I 1
Defendant maintains that if such notice is re

only needs to be sent to the vendor or the physici

the recipient. The defendant explains that "home 1

are provided not based on recipient request or expt

a physician 's written plan of care . . . The physic

provision of the benefit not the recipient.'15 (

5 In support of their argument, the defen

O'Bannon v. Town Court Nursing Center, 447 U.S.

which the Supreme Court held that nursing home rc
constitutional right to notice and a hearing to co

Medicaid agency's decision to decertify their

O'Bannon is distinguishable from this case becar

home, not the recipient was the entity to whit

adverse action was addressed. At no time were

eligibility for nursing home services affected. 2

V. Williams, 795 F.Supp. 1511, 1522 (M.D

16

denial of

Dkf. 's Mem. in

?$idents had no

d
the nursing

! / the agency's
the residents'

I. Fla. 1992)



.

CPP-1 at 14.)

The Court rejects defendant's contention that the physician,

not the recipient, is the intended beneficiary of these'Medicaid

regulations. Federal Medicaid law clearly gives the recipient the

right to notice and a hearing because it is the recipient who has

the "property right," the right to a covered Medicaid service. See

42 U.S.C. § 1396a(a) (3) - The defendant's position was most

recently rejected in Catanzano by Catanzano v. Dowlina, 847 F.Supp.

1070 (W.D.N.Y. 19941, aff'd, 60 F.3d 113 (2d Cir. 1995). In

Catanzano, the State of New York began terminating Medicaid

(distinguishing O'Banncx because  residents at all tiT.es remalr:ed
eligible to receive their services, "albeit in a different n-ur-inq

home") . Eere, the defendant's disqualification or modification of

the vendor's request on plaintiff's behalf is, in effect, a
determination that the plaintiffs are not eligible for the items
requested in the written preauthorization form. Thus, while the
plaintiffs in O'Bannon continued to remain eligible for the
services they had been receiving, the Medicaid recipients in this
case may be being deemed, in effect, ineligible for the DME

services they sought.
Defendant also cites Banks v. Sect'y of Indiana Familv and

Social Services Admin., 997 F.2d 231 (7th Cir. 1993), in which the
court found' that the state Medicaid agency was not required to
provide notice to providers when their claims for reimbursements
were denied. Id at 243.- - Banks is also distinguishable from the
instant case. In Banks, the Medicaid recipient had already
received the services and the provider was statutorily prohibited
from seeking payment from the recipient. Thus, the issue before
the Banks court was whether the provider was entitled to
reimbursement, not whether the plaintiff was eligible to receive

the services, the issue in this case.

17



recipients' receipt of home health care services, as part of a

newly-imposed cost-effectiveness test~for Medicaid-funded services.

I Although the state provided notice to terminateid Medicaid
I

I
recipients when the home health agency and the stake Medicaid

agency disagreed on the cost-effectiveness of the service, no

notice was provided to terminated Medicaid recipientis where the

home health agency and the state Medicaid agency agrted that the

home health services were not cost-effective. 847 F.S+p. at 1083.

The District Court held that notice was required to beI '

provided to the Medicaid recipient
. ’ I

due to the Social Services districts' apparent
abrogation of their responsibility, a [h me

health care agency]
9

could unilaterally reduce

home health care services without affording

the patient any notification or any heariig.

This practice contravenes the clear directive

of federal law and basic due process rig'ts
delineated in Goldberg V. Kellv. f

Ic. at 1084. See Havmons v. Williams, 795 F.Supp. 15(11 (M.D. Fla.

1992) (Florida Medicaid agency's provision of notic, to home careel

providers of termination of home care services, and n&t to Medicaid

I
recipients, is violative of due process and the

Y
edicaid Act);

McDole v. Reasen, Civ. No. 81-334-B (S.D. Iowa, D;
ec. 30, 1981)

(denials of request for DME must sent to recipiknts not just

vendors).

18



Thus, for the reasons stated above, this Court finds that

whenever the defendant's approval of a written prior authorization

request is predicated on a mod'lfication of the request which has

the effect of reducing what the recipient has requested, the

plaintiffs are statutorily entitled to notice that this reduction

has been made and notice Of the right to appeal the decision to

reduce the request.

E. Defendant is Required to Provide Notice for Denials of
Oral Requests for Prior Approval of DME

Next, plaintiffs argue that DSS is required under federal

Medicaid labI to provide notic? cf any "action" taken iz response :t:

oral requests for prior appro-b?al of DME made by a vendor on behalf

of Medicaid recipients. Defendant argues, in opposition, that it

is not required to give notice of denial of services to Medicaid

recipients as a result of a vendor's failure to submit a written

request for prior authorization for payment in non-emergency
.

situations, as mandated in DSS regulations. Conn. MAP Manual, §

18g.F.III.a; Conn. State. Agencies § 17-2-80.

Under the defendant's Medicaid regulations, vendors may only

make oral requests for DME in emergency situations, where the DME

is immediately necessary and vital to the health and safety of the

19



rerinient. and the vendor must still submit a written request

t h i n two workina days. See Conn. MAP Manual, §I 189.F.111.

However, use of the limited procedure for verbal $4~ requests

nynvi dPcI for in the Medical Assistance Provider Manual is in

practice used far moreexpansively than just the emergency context,

according to the vendors who made requests on behalf of the named

plaintiffs and a DSS worker responsible for making dqterminatior;s
1

of prior approval for payment for DME. (Pls.' statemjnt of Pacts,

The Court deems as admitted the following excerpt

, i

plaintiffs' statement of material facts not in general disputr,

since they were not opposed by the defendant:

18. If an oral request is not approded,
I-lwritten,notice will not be sent to the ve,dor

or the Medicaid recipient.

19. When the vendor makes only an oral request

to DSS, and does not follow up with a formal

written request, no written decision is

provided to either the vendor or the Medicaid

recipient on whose behalf the oral request was

20. One situation where no follow-up wrytten

request to an oral request is likely to be
submitted is where DSS has advised the vendor

orally that the requested DME is not
b

on

DSS' fee schedule for DME, since the vend; r in
that case most likely will consider it futile
to submit a formal request for prior



21. One of the defendant's own employees
making prior authorization decisions of DME,

Susan Simms, has testified that if a
particular type of DME is requested that is
not on the defendant's fee schedule list, the

request cannot be granted regardless of
medical necessity.

22. DME vendors generally will not even bother
to submit requests for prior authorization of
DME which iS not on the defendant's fee
schedule list, because they generally believe
that such -'<r=muests will not be granted
regardless of medical necessity, and that such
submissions xould therefore be futile.

(Pls.' Statement of Facts, ql 18 - 22.)

Plaintiffs submit that the verbal denials over the tele?b-sne
,I

of vendors' requests for CME, whatever the reason, cons ci7-,--~s

"action" on part of DSS, ~2~s triggering the due process ric>=s 32

the plaintiffs. In cpczslzion, defendant argues that it should rot

be held responsible for notifying the recipients of any acticy- it

takes unless the vendor follows its prescribed procedures by

submitting requests for prior approval of DME in writing.

Federal Medicaid regulations do not delineate a separate

standard, in terms of due process requirements, for recipients

whose request for Services is made to the state Medicaid agency by

telephone. Medicaid recipients are entitled to written notice of

a right to a hearing at the time "any action affecting his or her

claim." 42 C.F.R. § § 431.206(b). If a request for GME is made by

21



telephone by a vendor on behalf of an individual recipient, and

pursuant to a physician's prescription, and this request is denied
I

by DSS, the recipient is entitled to requisite notice of this

I

I "action" taken by DSS, whatever the agency's reasons may be.

(Obviously, if the defendant followed her policy and uniformly
j

advised vendors that all non-emergency requests had1 to be in
I

writing to be considered, the notice requirement, would be
/

effectuated as in all written requests.)

F. Notice Requirements of Favorable Actions to All Requests

for Prior Approval of DME, 4 I

The plaintiffs E?-:CZ argue that federal Medicaid iaw req-:Lres

that Medicaid recipi?xZs receive notice when a requeft for ,zi3r

approval is granted. Plaintiffs argue that recipients are entlrled

to notice of the right KO a fair hearing if a claim for medical

assistance "is not acted upon with reasonable prom tness.11lb 42
3

U.S.C. 5 1396a(a)(3); see also 42 C.F.R. 5 431.241. There Is no

prescribed time limit in which DSS must act on a recipients'

request for services, and the uncontradicted evide ce

r

submitted

shows that Medicaid recipients are at the mercy of tjhe DME vendor
1

to inform them that their request has been approveid. Plaintiff

Laplante attests that she 1learned about the approva, of her piece
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of equipment from her vendor nearly one month after DSS had

informed the vendor. Plaintiffs argue that recipients should be

provided notice of the favorable determinations of their requests

for prior approval so that they "can know whether the delay in

their receipt of DME is caused by DSS delay in making a

determination, or by delay on the part of the vendor or the

manufacturer." (~1s.' Mem., at 18.)

Under Medicaid regulations, Medicaid recipients are entitled

to a fair hearing only "at the time of any action affecting his or

her claim." 42 C.F.R. § 431.20. The definition of l~actionl~

encomoasses only terminations, -suspensions, or reductions of

cover?C services, net approvals. Because "approval" of a

recipient's request does not impact due process or trigger a

statu=ory right to notice, the plaintiffs do not have a right to

such notice under federal law. See Kessler, 591 F.Supp. at 1030

(no notice requirement when "the recipient will be receiving an

approved item he/she did not previously have"). Plaintiffs'

concerns regarding their inability to contest delays in the

determinELions of prior approval requests for DME will be addressed

by subsequent proceedings related to determination of a time frame

for "reasonable promptness."
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G. The Right of Recipients to Submit Prior Requests for

Approval Directly

Finally, plaintiffs seek injunctive relief requiring that they

be given the option to request prior approval of DME di&ectly from

the defendant, without going through a DME vendor. Plaintiffs

argue that such relief is necessary in order for recipients to

i 1396(a) (3)exercise their right to contest delays under 42 U.S.C. iI1
/

and 42 C.F.R. § 431.241, and because forcing plaintiff

requests through vendors is not consistent with 11s

administration and with the best interests of Medicaid

s to submit

mplicity of

recipients."

L9), and 42See 42 U.S.C. 5 1396a(a) (4), 42 U.S.C. § 1396a(a) (il

C . F . R . g§ 431.15 and 435.930.

Under federal law, a Medicaid agency may "place

limits on a service based on criteria such as medical

appropriate

necessity or

utilization control." 42 C.F.R. 440.230(d).

authorization system is one of the accepted 'utiliz

"A prior

tion control

procedures' that can be employed as a limitation OI

provided to -medical recipients." Janeski v. Myers, 2

178, 187 (Cal. Ct. App., 2d Div. 1984). Defendan;t

the service

09 Cal.Rptr.

argues that

having all reqUeSts for prior authorization go through vendors

safeguards "against unnecessary Or inappropriate u&e of Medicaid
I

Services and against excess payments." 42 C.F.R. § 456.3.
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C o n n .also State Agencies §§ 17-2-80, 17-2-81.

The Court concludes that requiring Medicaid recipients to

submit requests for‘prior authorization through vendors of DME does

not violate the Medicaid Act. Since the Court has determined that

the defendant's obligation to send notice when claims are denied

includes notice when claims have not been acted unon
w i t h

reasonable promptness, it is anticipated that t‘ 1
3aLcyuclLUs WLLL De sufrlclent to keep class members abreast nf th=

status of their reauests fnr nMF I~~I~  ----  ---  M1.Y.

V. Conclusion

In conclusion, the CO!.L~E CLRNTS in part and DENIES in pzrx

each of the parties' motions for summary judgment (Dots. 27 & 32).

Accordingly, declaratory judgment shall enter as follows:

1) defendant is in violation of federal law when she does not

provide reasonably prompt  notice to Medicaid beneficiaries

requesting prior authorization for DME that their

have not been acted llnnn: I--- -=---,

Ll aerenaant 1s In violation of federal law when she does not

provide notice to beneficiaries that a request for prior

authorization has been approved in modified form; and -'

3) defendant is in violation of federal law when she does not
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Counsel are ordered to appear at a status conference a:

on &LU.L-; &,/74? to establish a schedule for dj

briefing with respect to the determination
of what

"reasonable promptness."

Dated this day of January, 1997, at

Connecticut.

IT IS SO ORDERED.
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