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UNI TED STATES COURT OF APPEALS
FOR THE SECOND Cl RCU T

RUTH A, GRANATO, Individually
and on behalf of all other persons simlarly situated,

Plaintiff-Appellant,
- V -

MARY JO BANE, as Comm ssioner of the New York State
Departnent of Social Services, DONALD W YAGER, JR, as
Acting Comm ssioner of the Cortland County Departnent of

Soci al Services, and CORTLAND COUNTY, NEW YORK

Def endant - Appel | ees.

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT

BRI EF FOR DEFENDANT- RESPONDENT CORTLAND COUNTY

STATEMENT OF | SSUES

There are three issues presented for review as to the
defendant Cortland County. The first issue is the sanme for al
def endants and is whether they are entitled to sumary judgnent
because they did not act inproperly in respect of the
application of various Medicaid regulations to Ms. Ganato's
case.

The second and third issues are unique to Cortland County

but are moot if this Court affirnms Judge Scullin's decision on




t he Medicaid issue. These secondary issues are whether Cortland
County is entitled to sumary judgnment on clainmant's 5 1983

cl ai m because no cogni zabl e harm has befallen her by actions of
Cortland County and whether the presence of both Cortland County
and the Cortland County Departnent of Social Services as

def endants is nere surplusage thereby permtting Cortland County
to be dropped as a defendant pursuant to Rule 21. The District
Court did not reach these issues because it properly granted

summary judgrment on the main claim




STATEMENT OF THE CASE

This case is a claim for declaratory and injuctive relief
as against all defendants and for nobney danages as agai nst
Cortland County under 42 U S. C. 1983.

The United States District Court for the Northern D strict
of New York, Hon. Frederick J. Scullin, Jr., granted summary
judgment pursuant to Fed. R Gv.P. 56 to all defendants hol di ng
that plaintiff was not entitled to relief because none of the
defendants inproperly applied the Medicaid regulations in issue.

Upon plaintiff's notion for reargunent and reconsideration, the
Court adhered to the earlier determnation in its entirety.

Judgnent was therefore granted to defendants and the
Conpl ai nt was di sm ssed.

The facts are not in serious dispute. The plaintiff was
the recipient of home health care benefits as adm nistered by
the Cortland County Departnent of Social Services. The
Cortland County Departnment of Social Services is a separately
naned defendant in this action. In Cctober, 1988 Ms. Ganato
attenpted suicide and was hospitalized at the Cortland Menoria
Hospi tal . Upon her nedical discharge from the hospital, the
County Departnent of Social Services did not imediately resune
hone health care, taking the position that Ms. Ganato's well-

being required that she remain in the hospital where, in point




of fact, she received a level of care higher than the |evel of
care which she was receiving in her hone. The County
Department of Social services S€t forth its position clearly
and unequi vocal ly, albeit in an incorrect form wth pronpt
notification to Ms. Ganato.

As was her right, Ms. Ganato challenged the County
Department of Social Services' determination and the New York
State Departnment of Social Services conducted a fair hearing at
which time it was determned that while the form of the notice
was inproper, all of the required information for the County's
actions was properly set forth. The New York State Departnent
of Social Services did, however, disagree with the County
Departnment of Social Services' determnation and directed that
Ms. Ganato's hone health care be inmediately restored, which
was done.

Ms. Ganato then brought this action seeking various
fornms of relief including an injunction, declaratory judgment
and noney damages in the ampunt of $25,000.00. The only claim
asserted against Cortland County, as separate and distinct from
the Cortland County Departnent of Social Services, is the claim
for noney damages in the anmount of $25,000. 00.

Both Cortland County and its Departnent of Social Services
are naned in this action. Cortland County joined in the summary
j udgnent notions of the other defendants, which notions were

grant ed. This appeal is from that determ nation.



The District Court did not reach the requests for
alternative relief by Cortland County: summary judgnent on the
ground that Cortland County took no action as separate and
distinct from that of the separately nanmed Cortland County
Departnment of Social Services and for an Oder under Rule 21
dropping Cortland County as a party defendant.

Cortland County requests that the grant of summary
judgnent on the nerits to all defendants be affirmed in
accordance with the positions taken by the State of New York and
the Cortland County Departnment of Social Services. However ,
should this Court conclude otherw se, it should neverthel ess
dism sss Cortland County as a defendant since the only action
all eged to have been taken was by the County Departnent of
Soci al Services and not by the County per se. In the
alternative, the Court should direct the renoval of Cortland
County as a defendant since plaintiff's interests are adequately
protected by neans of her prosecution of the County and State

Departnments of Social Services.




ARGUMENT  SUMVARY

The District Court correctly granted sunmary judgnment to
al | defendants. The Court correctly held that none of the
agenci es involved have "acted" in any way detrinmental to
plaintiff and for the reasons set forth in the briefs filed by
the other respondents, there should be an affirmance.

Cortland County is also entitled to sunmary judgnent
because it did nothing separate or distinct from the Departnent
of Social Services which is also a defendant in this action

Even absent summary judgnent, Cortland County should be
dropped as a defendant pursuant to Rule 21 because its
i nvol venment is as a non-essential party and is nere surplusage
to the speedy and definitive resolution of the matters in

controversy.




POI NT I

SUMVARY JUDGVENT WAS PROPERLY GRANTED
ON THE MERITS TO ALL DEFENDANTS.

Rat her than repeat the arguments advanced by the other
respondents, Cortland County sinply joins in their argunents in
support of Judge Scullin's granting of summary judgment herein.

As the District Court pointed out, the respondents have
not "acted" in the sense that they violated the pertinent
Medi caid regulations. Thus, while the increase in benefit |eve
to plaintiff maynot be what she wanted, it does not represent a
deprivation of Constitutional rights as would be required to
state a claim under 42 U. S.C. S 1983

There should be an affirnmance.




POI NT ||

CORTLAND COUNTY SHOULD BE GRANTED
SUMVARY JUDGVENT AS THERE |'S NO
MATERI AL | SSUE OF FACT REQU RI NG
RESOLUTI ON AT TRI AL.

Summary judgnment was properly granted because there is no
genui ne issue of fact and the defendants have denonstrated their
entitlement to judgnent as a matter of |aw Federal Rul e of
CGvil Procedure Rule 56(c). In this particular case, the County
believes that the State of New York's entitlenment to summary
judgment is well docunmented which, in turn, justifies a grant of
summary judgment to the defendant County. However, even if the
Court does not wish to affirm sumary judgnent on that basis,
because there is no independent basis for any liability on the
part of Cortland County, as separate and distinct from the
Cortland County Department of Social Services, Cortland County's
continued involvenent in this case represents nere surplusage
resulting in additional expense, confusion, and unncessary
protraction of the proceedings.

The only allegations of fact sufficient to give rise to
any basis for liability are as against the Cortland County
Departnent of Social Services. There are no allegations that
any other agency of Cortland County had any involvenent in this

case what soever. Wiile there is no basis in law or fact for

the plaintiff's claim against the Cortland County Departnment of




Social Services, that is even less true of Cortland County
itsel f.

It has been held that there is no genuine issue of
material fact existing "unless there is sufficient evidence
favoring the non-noving party for a jury to return a verdict for

that party". Anderson v. Liberty Lobby, 477 U S. 242, 249; 106

S.Ct. 2505, 2511; 91 L.Ed.2d 202 (1986); Coleman v. Ranada Hot el

Operating Conpany, 933 F.2d 470 (7th Gr., 1991). The Court

should not be reluctant to grant summary judgnent in a proper

case and clearly this is such a case. Cel otex Corp. v. Cateret,

477 U.S. 317, 323-24; 106 S.Ct. 2548, 2533, 91 L.Ed.2d 265
(1986).

A Mdtion for summary judgnment should be granted when to do
so wll help the Court to avoid "protracted, expensive, and

harassing trials". Meiri v. Dacon, 759 F.2d 989, 998 (2nd Cr.,

1985), Cert. Den. 474 U S. 829 106 S.Ct. 91, 88 L.Ed.2d 74
(1985); see also Wiitter v. Abell-Howe, 765 F.Supp. 1144 (WD.

N Y., 1991); and Wight, MIller and Kane, Federal Practice and

Procedure, Cvil 2nd, S1688.




POI NT L1

| F THE COURT DETERM NES THAT SUMVARY
JUDGVENT | S NOT APPROPRI ATE, CORTLAND
COUNTY SHOULD STILL BE DROPPED AS A
PARTY PURSUANT TO RULE 21.

In point of fact, Cortland County and the Cortland County
Departnent of Social Services are one and the sane insofar as
plaintiff is concerned. Only surplusage with the concomtant
expenditure of resources by all parties results from the sane
party being essentially sued twice in the same litigation
Thus, it is entirely appropriate that Cortland County be
dropped as a defendant in this action

So long as the defendant to be dropped is not

i ndi spensable, it is clearly permssible to do so in the

furtherance of justice. In re: Joint Eastern and Southern

Districts Asbestos Litigation, 124 F.R D. 538, 541-542 (1989),

aff'd 899 F.2d 1281 (2nd CGir.) Cert. Den. 498 U.S. 920; Krueger
v. Cartwight, 996 F.2d 928 (7th Cir. 1993). Such a nmotion is,

of course, addressed to the sound discretion of the Court. It

is properly applied when issue has been joined but trial has not
conmrenced and where there is no basis for keeping a particul ar
defendant in a case, especially where no prejudice wll result

to any other party. DuPont G ore Forgan, Inc. v. Arnold

Bernhardt and Co., Inc., 73 FF.RD. 313 (NY. 1976).




Cearly, the Court's discretion should be exercised to

elimnate what anounts to one-half of the sanme entity fromthis

litigation. This will serve to streamine the litigation and

make the trial that much less confusing. Wight, MIller, Kane,

supra, CGvil, 2d, 52727.




CONCLUSI ON

There should be an affirnance of the granting of summary
judgnent to all defendants. There is no claim stated on which
material or triable issues of fact exist.

However, should the Court conclude that such facts do
exist, a separate but equally dispositive basis for granting

summary judgnent to Cortland County is present. The Cortland

County Departnment of Social Services will remain as a defendant
and it wll be its actions, not those of the County itself, that
will be in issue.

Finally, if summary judgnment is not granted to the County,

it should be dropped as a defendant because it is not an
i ndi spensable party and its involvenent in this litigation
duplicates unnecessarily that of the County Departnment of Soci al

Ser vi ces.

Respectful ly submtted,

H CFEY, SHEEHAN & GATES, P.C.
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/Gregory/A Gates, Esd., of Counsel
Attorneys for Appellee/ Respondent
Cortland County
Ofice & P.O Address
160-162 Haw ey St., P.O Box 2124
Bi nghanton, NY 13902-2124
Tel ephone: (607) 723-1990
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