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BENCH, Judge:

Ms. Coul on appeals the trial court's order enforcing
provisions of the parties' divorce decree. W reverse and
r emand.

The parties were divorced in 1983. M. Coulon was awarded
custody of the parties' two mnor children as well as use and
possession of the marital home. M. Coulon was ordered to pay
$400 per nonth in child support. After five years, the hone was
either to be sold and the equity equally divided or,
alternatively, M. Coulon could buy-out M. Coulon's half of the
equity.

In a nodification proceeding in March 1985, M. Coulon's
lien on the marital hone was reduced/to $3800 after being offset
against his child support arrearages existing at that tine.
Also, M. Coulon's ongoing child support obligation was reduced
to $300 per nonth. M. Coul on subsequently becane disabled and,
in Novenber of 1987, Ms. Coul on began receiving Social Security
benefits (SSI) in excess of $300 per nonth on behalf of the
parties' two mnor children.




In June 1994, M. Coul on brought an order to show cause to
collect his $3800 lien on the nmarital home. M. Coulon responded
t hrough her own order to show cause to collect unpaid child
support. The trial court determned M. Coulon's <¢hild support
arrearages totaled $33,600.° The trial court also found the SSI
payments for the minor children totaled $32,612. The trial court
allowed M. Coulon's child support arrearages to be offset
against the total SSI paynents. This calculation reduced M.
Coulon's arrearages to $988. The trial court then offset this
anount against M. Coulon's $3800 lien, resulting in a net
j udgnent agai nst Ms. Coul on of $2812.

Ms. Coul on appeals the trial court's decision allowing M.
Coulon credit for SSI paynents toward his past and ongoing child
support obligation, and also the trial court's calculations
of fsetting the respective clains.

CREDI T FOR SSI PAYMENTS

Ms. Coul on argues that the SSI paynents nmade to the parties'
m nor children should not have been credited toward M. Coulon's
child support obligation. W conclude that Uah |aw allows such
paynents to be credited toward an obligor's ongoing child support
obl i gati on. Utah Code Ann. § 78-45-7.5(8) (b) (1995). However
we al so conclude that anmounts paid by SSI, which exceeded the
court-ordered child support for the sane period, nmay not be
credited toward previously accrued child support arrearages.

Section 78-45-7.5(8) (b) provides: "Social Security benefits
received by a child due to the earnings of a parent nay be
credited as child support to the parent upon whose earning record
it is based, by crediting the amount against the potential
obligation of that parent." See also Brooks v. Brooks 881 P.2d
955, 961 (Utah App. 1994) (holding courts have discretion to
credit social security paynents to obligor's ongoing child
support). Thus, the trial court was correct in crediting the SS
paynents to M. Coulon's ongoing child support obligation
begi nning Novenber 1987, when the children began receiving SS|

The question remains, however, as tc who is entitled to the
di fference between the $300 nonthly support order and the nonthly

1.  This included $4800 from March 1985 through June 1986, which
is beyond the statute of Iimtations as it accrued nore than
eight years prior to this enforcenent action; $4800 for the
period of July 1986 through Cctober 1987; and $24,000 from
Novenber 1987, when the children began receiving SSI paynents, to
the tine this action was fil ed.
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SSI paynment in excess of that anmobunt. M Coulon clains he is
entitled to the excess as a credit toward his previously accrued
arr ear ages. W di sagree.

In Brooks. this court suggested that SSI paynents shoul d not
be credited against accrued child support arrearages. Ld. at
961. Many jurisdictions have so held. gsee Mask v. Mask, 620
P.2d 883, 885-86 (NM 1980); In re WMurriage of Robinson, 651
P.2d 454, 455-56 (Colo. . App. 1982); Kirwan v. Kirwan, 606 So.
2d 771, 772-73 (Fla. Dist. . App. 1992); Md askey v.

Md askey, 543 S.w.2d 832, 834-35 (Mo Ct. App. 1976). These
jurisdictions refuse to permit the obligor to accunulate child
support arrearages in anticipation of future governnment benefits,
while leaving unnet the children's current and ongoi ng needs for
food, clothing, and | odging. Mask, 620 p.2d at 886; MO askey,
543 s.w.2d at 835. Child support is meant to provide for current
support, and an expectation of future paynent does not neet the
i medi ate needs of the obligor's children. Mask, 620 P.2d at
886, Kirwan, 606 So. 2d at 772-73; Md askey, 543 sSs.w.2d at 835.
Wth this policy in mnd, any windfall from the governnent
paynents nmust go to the children for whom the paynents are
intended, rather than to the defaulting parent. Mask, 620 P.2d
at 886; Robinson, 651 p.2d at 454; Kirwan, 606 So. 2d at 772-73;
McClaskey, R42. S.W.2d at 835. But _see Giffin v. .Aswery, 424 A.2d
175, 177 (N.H. 1980) (allowing social security payments that
exceeded child support order credited toward accrued arrearages).

W interpret our statutes consistent with sound public
pol i cy. Rowev v. Public Serv. Comm'n, 112 Uah 116, 121, 185
P.2d 514, 519 (1947). Accordingly, we agree with the policy
argunments nentioned and refuse to allow the portion of the SSI
payments in excess of the child support obligation to be credited
towards the obligor's arrearages. To hold otherwi se would allow
the obligor to avoid the responsibility of providing for the
current needs of the mnor children.

Moreover, the child support arrearages are judgnents for
which M. Coulon is solely responsible. Child support paynents
become judgnents on the date they are due. Utah Code Ann. § 30-
3-10.6 (1995). The judgnments against M. Coulon accrued before
his children ever began receiving SSI. Therefore, the SS
paynments cannot relieve M. Coulon of the judgnents which accrued
before the time SSI paynents began.

OFFSETTI NG CLAI M5
Ms. Coulon clains the trial court mscalculated the judgnent

agai nst her by incorrectly offsetting the total SSI paynments
against M. Coulon's child support arrearages. W agree.
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The statute of limtations for child support is eight years.
Utah Code Ann. § 78-12-22 (Supp. 1995). However, Ms. Coulon is
entitled to utilize back child support that would normally have
been barred by this eight-year statute of |imtations as an
of fset against M. Coulon's lien. See Jacobson v. Bunker, 699
P.2d 1208, 1210 (Utah 1985).

In Jacobson, two sisters had executed prom ssory notes to

their father. Years later, after the father died, the balances
due on both notes were distributed equally to the father's three
heirs (Jacobson, Bunker, and their brother). Jacobson _br ought

suit against Bunker to collect her one-third share of Bunker's
unpai d note, and Bunker counterclained for one-third of
Jacobson's wunpaid note. Ld.at 1209. Bunker's counterclaim
agai nst Jacobson was beyond the statute of limtations. ld, at
1209- 10. Nevertheless, the trial court offset the anpunts owed
each party and awarded Bunker, the counterclaimant, a net
judgnent of $246.49.. 1d.at 1209. On appeal, the Wah Suprene
Court held it was proper to use Bunker's time-barred counterclaim
to offset the amount she owed Jacobson, but only to the extent
they were equal. Id. at 1210. Thus, the tinme-barred claim was
not allowed to afford any affirmative relief, and the $246. 49

j udgnent agai nst Jacobson, based on Bunker's tinme-barred claim
was reversed. Id.

A defendant may therefore utilize a counterclaim normally
barred by the statute of limtations, to offset a plaintiff's
claim but only to the extent the clains equal each other.
Jacobson, 699 p.2d at 1210; Stewart Livestock Co. v. GOstler, 105
Utah 529, 547, 144 p.2d 276, 284 {1943); Salt lLake Ctv .
Teliuride Power Co 82 Uah 607, 617-20, 17 P.2d 281, 285-86
(1932); cox v. Dixie Power Co., &1 Uah 94, 109, 16 p.2d 916, 922
(1932). Further, the clainms may be offset only if they
coexi st ed. Telluride, 17 p.2d at 286.

In the case at bar, M. Coulon's lien coexisted with M.
Coul on's counterclaim for unpaid child support. M. Coulon's
counterclaim consists of $4800 beyond the statute of limtations
and $4800 within the statute of limtations. The narrow question
presented is whether Ms. Coulon may apply her tinme-barred claim
as an offset to M. Coulon's lien and then affirmatively assert
her claim for past due support that accrued within the statute of
limtations.

Jones v. Jones, 737 S.w.2d 654 (Ark. C. App. 1987) (en
banc), is factually simlar to the instant case. In Jones, the
plaintiff husband sued to collect his equity in the marital hone
and the defendant wife counterclained for past due child support
and alinony that had accrued during the previous twenty years.
Id. at 655. The trial court in Jones allowed the defendant to
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use only the child support accrued during the inmediately
preceding five years to counter plaintiff's claim because the
amounts accrued before that tinme were outside the statute of
limtations. Id. The Arkansas Court of Appeals reversed the
part of the trial court's ruling that disallowed the defendant
from offsetting her time-barred claim against the plaintiff
stating that the anmount accrued beyond the statute of limtations
shoul d have been allowed as a defensive offset to the extent of
plaintiff's claim. Ld. at 656. Thus, the Arkansas court all owed
the defendant to use the time-barred claim as a defensive offset.
Id. The portion of the defendant's claimthat was within the
statute of limtations could then be affirmatively asserted, even
if it exceeded the plaintiff's claim See id.?

This result is consistent with the policy prohibiting a
plaintiff from delaying an action until after a defendant's
counterclaimis barred by the statute of limtations. Bee r t h
Am lLand Corp. v. Boutte, 604 S.w.2d 245, 247 (Tex. Ct. App.
1980) .

Therefore, we conclude that Ms. Coulon's $4800 claim that
accrued outside the statute of limtations may be used to offset
M. Coulon's $3800 lien.’ Thereafter, M. Coul on nay
affirmatively assert her other $4800 claim which accrued within
the eight-year statute of limtations.

CONCLUSI ON

The SSI paynents made to the mnor children nmay be used to
satisfy M. Coulon's ongoing child support obligation, but the
anount exceeding the ongoing obligation will not be applied to
M. Coulon's preexisting child support arrearages. M. Coul on
my of fset M. Coulon's $3800 lien with her $4800 clai m that
accrued beyond the statute of limtations, but only to the extent
the clainms equal each other. Thereafter, Ms. Coulon may collect
$4800 from M. Coulon for the child support arrearages that
accrued within the statute of limtations and predated the
recei pt of SSI benefits.

2. In Uah, a counterclaim asserted within the statute of
[imtations can exceed the amount of the plaintiff's claim Ut ah

R Gv. P. 13(c).

3. The $1000 excess i s not recoverable because the tine-barred
claim may not be used for affirmative relief. Jacobson V.
Bunker 699 P.2d 1208, 1210 (WUtah 1985).
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W reverse and remand the case to the trial court for entry
of a judgnent consistent with this opinion.

Russell W. Bench, Judge

VEE CONCUR:

Gregory K
Presidifig Judge

o o T el

Panela T. G eenwood, Judge
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