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, {FOR. THE SOUTHERN DI STRICT OF NEW YORK ki%
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AR Sk | 100724y
____'!__:‘__/_*_‘..’;'_'.,.._—r:___—g-r __________________ X
NATI ONAL CONGRESS FOR PUERTO RI CAN
RIGHTS -- NEW YORK CITY CHAPTER
DI SABLED IN ACTION OF METROPCLI TAN
NEW YORK; GEORGE LU S DELGADO, JR ;
CAM LLE DI BENEDETTO,
Civil Action No.
Plaintiffs, NOTI CE OF MOTI ON AND
MOTI ONFOR  PRELI M NARY
v | NJUNCTI ON &,
JOHN E. SWEENEY, Commi ssi oner, : é?‘""'““'L““*“”“
New York State Department of Labor, . u.p'v»r-

in his official capacity,

Def endant

TO DEFENDANTS AND THEI R ATTORNEYS:

Please take notice, plaintiffs National Congress for Puerto

Rican Rights -- New York Cty Chapter, et al., hereby nove this
Honorabl e Court pursuant to Rule 65 of the Federal Rules of Guvil

Procedure, to enter a prelimnary injunction in favor of plaintiffs

and agai nst defendant John E. Sweeney for his failure to inplenent

the mandatory provisions of the National Voter Registration Act of
1993 ("NVRA"), 42 U. S.C. §1973gg et seqg. and New York Election Law

85-211.

Plaintiffs seek to prelimnarily enjoin Defendant with regard
to the named plaintiffs and the class, as defined in the
acconpanying motion for class certification:

(1) From failing to conply wth the National Vot er
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Regi stration Act of 1993 ("NVRA");

(2) Fromfailing to conply with New York Election Law 85-211;

(3) To inmmedi ately advise all affected offices and officers of
the provisions of the Prelimnary Injunction Oder; and

(4) To submit to this Court and to plaintiffs' counsel,
within ten (10) days of the Prelinminary Injunction Oder, @ plan
for inplenmenting the NVRA; such plan shall be fully inplenented
within thirty (30) days of the O der.

The Court will hear this notion on _the day of
_,1995 at 9:00 a.m, or as soon thereafter as the matter can be
hear d.

The prelimnary injunction is necessary and appropriate
because plaintiffs have nmet the tests for such relief prescribed
under the National Voter Registration Act's renedial provisions.

This nmotion is further based on the Mnorandum in Support of
Plaintiffs' Mtion for Prelimnary Injunction, the supporting
decl aration of Louise Altman, and such additional evidence as the
Court may receive.

Respectfully submtted,
)

A’M/Mw Cadas g / =
Juan Cartagena}QJC 5087)

~

(g Thign—""7 274 ”\d/"\-/

Jﬁﬁathatheldman (JF 4545)

COWUNI TY SERVI CE SOCI ETY
105 E. 22nd Street

New York, Ny 10010

(212) 254-8900

Dat ed: OCctober 13, 1995 Attorneys for Plaintiffs




IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRICT OF NEW YORK

_________________________________________ X
NATI ONAL CONGRESS FOR PUERTO RI CAN
RI GHTS -- NEW YORK CITY CHAPTER
DI SABLED IN ACTION OF METROPOLI TAN
NEW YORK; GEORGE LU S DELGADO, JR ;
CAM LLE DI BENEDETTOQ,
Civil Action _No.
Pl aintiffs,
[ PROPCSED] ORDER
: GRANTI NG
v . : PLAI NTI FFS' MOT| ONS

F OR CLASS
CERTI FI CATI ON AND
JOHN E. SWVEENEY, Conmmi ssi oner, PRELI M NARY | NJUNCTI ON
New York State Department of Labor,
in his official capacity,

Def endant

CRDER

Plaintiffs' Mtions for Cass Certification and Prelimnary

I njunction canme on for hearing before this Court on
-1 1995. The Court hereby finds that the plaintiffs have
established the elenents required for class certification and that
they are entitled to prelimnary injunctive relief in accordance
with the prescribed remedial scheme dictated by the National Voter
Regi stration Act of 1993 ("NVRA").

Accordi ngly,

IT IS ORDERED that the plaintiff class is certified in
accordance with the definition proposed, as follows:

The class is defined as all persons who are citizens of the




United States and residents of New York State, who are currently
receiving or have applied for unenploynent benefits or enploynent
services since January 1, 1995, and who neet all requirenments for
eligibility to vote in federal elections in New York State except
that they 1) have never registered to vote; 2) are not registered
to vote because they have noved since they last registered to vote;
3) are registered but are planning to nove during the tinme when
they are receiving unenploynent benefits; 4) are registered but
have changed their nane since they last registered; or 5) are
registered but wish to change party affiliation for purposes of
voting in future primaries;

IT IS FURTHER ORDERED that Defendant is enjoined from failing
to conply with the NVRA and New York Election Law §5-211;

IT I'S FURTHER ORDERED that Defendant imediately advise all
affected offices and officers of the provisions of this Oder;

IT IS FURTHER ORDERED that, wthin ten (10) days of this

Order, Defendant shall submt to this Court and to plaintiffs’
counsel a plan for inplenenting the NVRA and New York Election Law
§5-211; such plan shall be fully inplenented within thirty (30)
days of this Oder;

IT IS FURTHER ORDERED that, at a future date to be determ ned,
the Court will entertain proposals from the parties regarding an
appropriate equitable renmedy which will allow the nenbers of the
plaintiff class to realize the voter registration opportunities to
which they have been legally entitled since January 1, 1995; and

IT 1S FURTHER ORDERED that plaintiffs will not be required to




post a bond for security in light of the public interest nature of

their clains.

DATED: , 1995

United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRICT OF NEW YORK

NATI ONAL CONGRESS FOR PUERTO RI CAN
RIGHTS -- NEW YORK CI TY CHAPTER
DI SABLED I N ACTION OF METROPCLI TAN
NEW YORK: GEORGE LU S DELGADO, JR. ;
CAM LLE Dl BENEDETTOQ,
Civil Action _No.
Plaintiffs,

VoL

JOHN E. SVEENEY, Conm ssioner,
New York State Departnent of Labor,
in his official capacity,

Def endant

I E PRELI M NARY | I

Plaintiffs National Congress for Puerto R can Rights -- New
York City Chapter, et _al., respectfully request this Court to enter
a prelimnary injunction to conpel defendant John E. Sweeney' s
conpliance wth the National Voter Registration Act of 1993
("NVRA"), 42 U S.C. §1973gg et _seq,, and the related state statute.
The NVRA required the State of New York to inplenent by January 1,
1995, specific procedures in connection Wth voter registration in
federal elections. Among the procedures required, New York was
required to nane the governnental agencies which would serve as
voter registration agencies. NVRA, 42 U S C §1973gg. New York

did so, see New York Election Law §5-211, and the agencies naned




are required under the NVRA to undertake a nunber of voter
registration activities. 42 U.S.C. §1973gg-5(a) (4) (A) and -
5(a) (6) .

The New York State Departnent of Labor ("Departnent”) was
anong the agencies naned. However, even after being notified that
it would have to conply with the law, the Departnment has refused to
undertake any of its voter registration obligations under federal
or state law. As explained below, Congress has directed that an

injunction issue when the NVRA is violated, and no show ng of

irreparable harm is required. Mreover, even if plaintiffs were
required to show irreparable harm and a likelihood of success on
the nerits, in view of 1) the harmto the thousands of persons who
are unable to register to vote at the Departnment's offices, and 2)

the Departnent's blatant and indisputable violation of the |law, an

injunction is wholly warranted. Accordingly, this Court should
enter a preliminary injunction requiring Defendant immediately to

commence the voter registration activities required under federal

and state | aw

STATEMENT OF FACTS

A The NVRA_Reauires that States Provide Broad-Based \oter

Resistration Opportunities and Protections bv Januarv 1 1995

Congress passed the National Voter Registration Act of 1993 in

order:

(1) to establish procedures that wll increase the nunber of

eligible citizens who register to vote in elections for Federal




of fice;

(2) to nmake it possible for Federal, State, and 1|oca
governments to inplenent this Act in & manner that enhances the
participation of eligible citizens as voters in elections for
Federal office;

(3) to protect the integrity of the electoral process; and

(4) to ensure that accurate and current voter registration
rolls are maintained.

42 U.S.C. §1973gg(b).

Significantly, Congress found that registration requirenents
t hroughout the country were confusing and non-uniform and that:

[D]iscriminatory and unfair registration |aws and procedures

can have a direct and danmaging effect on voter participation

in elections for Federal office and dispro or}ionatel¥ harp1
voter participation by various groups, ncluding Tacla
mnorities.

42 U.S.C. §1973ggf(a) (3). See also Voter Resistration Hearing

Before Senate Subcommittee aon Flections, Commttee on Rules and

Administration, Report 103-6, 103rd Cong., 2nd Sess. 2 (1993);

Nat i onal \/ot er Resjistration Act of 1993, Committee ON House

Administration, Report 103-9, 103rd Cong., 2nd Sess. 2-3 (1993)
Thus, the NVRA’s uniform registration Mandates were explicitly
designed to expand voter registration opportunities and decrease
racial disparities in voter registration

The NVRA becane effective in New York on January 1, 1995. The
Act requires that the State provide for voter registration in notor
vehi cl e agencies, public assistance agencies, disability agencies,

and ot her agencies nanmed by the State, 42 U S. C. §1973gg-5(a), and




explicitly authorizes the State, @S part of its rmandated voter
registration obligations, tO desi gnate unenpl oynent conpensation
offices as voter registration agencies. 42 U.S.C. §1973g9-
5 (a)(3)(B). In response to this mandate, the State of New York
enacted a voter registration statute in which it naned the New York
State Departnent of Labor as & voter regi stration agency' and in
which it inposed voter registration obligations upon the agency, in
accordance with NVRA requirements. New York Election Law §5-211.
The state statute requires participation from all offices which

admnister the Departnent's prograns, id which, in New York,

primarily includes unenpl oynent conpensation offices and enpl oynent

services (i.e., job referral) offices. See. e.g., New York Labor
Law 5530.

B. The New York State Departnent of labor has Refused to

Comply.

VMialation of Federal and State |aw

As set forth in the attached declaration of Louise Atman, the
New York State Departnent of Labor has consistently refused to
undertake any of its voter registration obligations. I'n contrast
with agencies such as the New York State Departnment of Mtor
Vehicles, which has processed nearly 200,000 voter registration
applications, and the New York State Departnment of Social Services,
whi ch has processed over 82,000 voter registration applications,
the New York State Departnent of Labor has processed none. See
Decl aration of Louise Altman, Paras. 3 & 4, and acconpanying

exhibit.




In accordance with NVRA procedures, 42 U S.C. §1973gg-9(b), on
May 22, 1995, plaintiff National Congress notified the chief state
election official of the Department's non-conpliance. See
Conpl ai nt, Appendi x 1. Having waited the requisite 90 days, and
having received no reply nor cure of the violation, plaintiffs
conmrenced this suit seeking the Departnent's conpliance with the
NVRA and New York Election Law. The Departnent's failure to
respond to the 90-day notice constitutes an inplicit adm ssion that

it is in violation of these | aws. Cf. Weitnauer Tradina Co.. Ltd.

v __Annis, 516 F.2d 878 (24 Cr. 1975) (defendant's failure to deny
al | egati on advanced in conplaint construed as adm ssion); Danavan

V. Carls Drus Co.., 703 F.2d 650 (2d Cir. 1983) (defendant's failure

to respond to request for adm ssions construed as adm ssion).
ARGUMENT

BECAUSE THE NVRA DI CTATES THAT | NJUNCTIVE RELIEF BE GRANTED
FOR VI OLATI ONS orF THE NVRA, THE COURT'S TRADI TI ONAL EQUI TABLE
DI SCRETI ON HAS BEEN FORECLOSED AND DEFENDANT' S NONCOVPLI ANCE
WTH THE NVRA |IN |ITSELF WARRANTS A GRANT OF PRELIM NARY
| NJUNCTI VE RELI EF

Wen a federal statute requires that injunctive relief be
granted upon violations of the statute, the traditional balancing
test for determning whether prelimnary relief should issue does
not apply, and injunctive relief nust be granted upon a show ng of
a statutory violation. As the Second Grcuit has expl ained,

[Tlhe function of a court in deciding whether to issue an

injunction authorized by a statute of the United States to

enforce and inplement Congressional policy is a different one
from that of the court when weighing clains of two private

litigants. . . . The passage of the statute is, in a sense, an
implied finding that violations wll harm the public and
ought, if necessary, be restrained. . . [Tlhe legislative

goals are the framework within which the court operates in
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deciding whether to grant injunctive relief.

United States v. Diapulse_Corn. of America, 457 F.2d 25, 27-28 (24

Gir. 1972).

Furthermore, although ordinarily a judge who weighs the
propriety of injunctive relief nust

exercise flexibility and nold his decree to the necessities of

the particular case . . . , Congress—Hav—+HA—ahR—exereci-se—of
its constitutionall \ del egat ed powers act to restrict or

suide the court's discretion in a parfir‘lll ar _area

State of New York v. Gorsuch, 554 F. Supp. 1060, 1062 (S.D.N.Y.

1983), citing_\Winherser v Ronmero-Barcelo, 456 U. S. 305 (1982).

In Weinberser, the Suprenme Court articulated guidelines for
determ ni ng whether Congress has intended to restrict the courts’
equitabl e discretion. The \einberser Court considered the issue in
the context of the Cean Witer Act, whose renedial schene
aut hori zes the granting of "appropriate relief,” which may include,
but is not linmited to, injunctive relief. Id. at 317. Noting that
the Act explicitly provides for fines and crimnal penalties as
means of ensuring conpliance, id. at 314, the Court concl uded that
Congress did not intend to deny courts their traditional equitable
di scretion and that injunctive relief, while potentially
appropriate in a given case, Was not aut omatically required. Id.
at 316- 20.

In so holding, the Court distinguished ™VA v _H |, 437 U.S.

153 (1978), in which the Court had construed the renedial
provi sions of the Endangered Species Act. |n that case, the Court
found, statutory |anguage requiring the protection of endangered

speci es anounted to a congressional determnation that the usual
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vot e, the Black registration rate of 49.7% and the LatinO
registration rate of 38.3% fall far below the 66.1% registration
rate for whites. Id., para. 8. These statistics indicate that
Congr ess' goals of equalizing access to voter registration
opportunities and decreasing racial disparities in registration,

see  Voter Resistration Hearing Before Senate Subcommittee on

Elections, Committee on Rules and Adninistration. Report 103-6.

103rd Cong., 2nd Sess. 3 (1993), are less likely to be realized in
New York, due to Defendant's nonconpliance.

As the overarching purpose of the NVRA was to create uniform
nondi scrim natory requirenents regarding voter registration which
woul d ease burdensone voter registration procedures, with each day
that passes the Departnent's failure to provide voter registration

opportunities inposes irreparable harm See Auerbach v. Kinlev,

499 F. Supp. 1329, 1340-41 (N.D.N.Y 1980) (making voter
registration nore burdensone by requiring additional paperwork

causes irreparable harm, reversed on other grounds, 765 F.2d 350

(2d Cir. 1985) (later proceeding); Dllard v. Censhaw Countv, 640

F. Supp. 1347, 1363 (MD. Ala. 1986) (interference with exercise of
right to vote constitutes irreparable harn). Mreover, the denial
of voter registration opportunities plainly inflicts an "injury for
which a nonetary award cannot be adequate conpensation.” See

Jackson Dairv, Inc. v. H. P. Hod & Sons, Inc., 596 F.2d4 70, 72 (24

Gir. 1979).
Finally, the issuance of prelimnary injunction would be

entirely in the public interest as it would extend to New York's

11




citizens the services and protections which Congress and the New
York Legislature determ ned are necessary to nmake voter
registration nore accessible, particularly to groups which are

currently under-registered. See senerallv Mller v. california

Pacific Medical Center, 19 r.3d 449, 459 (9th Cir. 1994) ("passage

of the statute is itself an inplied finding by Congress that
violations will harmthe public"); Harris v. Gaddick, 593 F. Supp.

128, 135-36 (M D. Ala. 1984) (where Voting Rights Act is violated,
“public as a whole suffers irreparable injury"). Indeed, in two
recent actions challenging states' failure to inplenent the NVRA
federal district courts found that the NVRA had been violated and
proceeded to issue declaratory and injunctive relief. W1l son v.

United States, 878 F. Supp. 1324 (N.D. Cal. 1995) (granting relief

agai nst California defendants upon nmotion for preliminary

injunction), aff'd F.3d , No. 95-15449, slip op. (9th CGr.
July 24, 1995); ACORN . Edgar, 880 F. Supp. 1215 (N.D. IIl. 1995)
(granting relief against |Illinois defendants wupon notion for

sunmmary judgnment), aff'd, 56 F.3d 791 (7th Gr. 1995). By the sane

token, foreclosing the voter registration opportunities mnandated

under the NVRA and New York Election Law dramatically harns the

public interest.

CONCLUSI ON

As expl ained above, it cannot be disputed that Defendant has

violated the NVRA and the related state statute and will continue,

12




absent judicial intervention, 4 violate these |aws. I nj unct i ve
relief, therefore, is entirely appropriate and urgently needed.
For each week that passes, thousands of New York citizens are being

deprived of the opportunity to register to vote, or to update their

regi strations for change-of-address (or change in party enroll nent)

pur poses, when they apply for unenpl oyment benefits or job referral
services at the New York State Department of Labor's branch
of fices. These persons are entitled access to the streanlined
voter —registration procedures guaranteed under the NVRA

Therefore, plaintiffs respectfully request that this Court grant

plaintiffs' notion for a prelimnary injunction, in accordance wth

t he proposed order.

Respectful ly submtted,

L\W Cuna | TE

Jq‘n Cartagenaa(JC 087)

f\m/lljf/ M/'Mﬂ /

Joﬁathan Feldman (JF 4545)

COWUNI TY SERVI CE SOCI ETY
105 E. 22nd Street

New York, NY 10010
(212)254-8900

Dated: October 13, 1995 Attorneys for Plaintiffs

13




DECLARATION OF LOUI SE ALTNVAN

I, Louise Altman, nmake the follow ng declaration pursuant to
28 U S.C. §1746:

1. I am currently Associate Director of Human SERVE, a
position | have held since 1988. Human SERVE is a national, non-
partisan, nonprofit organization dedicated to expanding voter
participation through reform of voter registration |aws. Human
SERVE is headquartered in the Gty of New York, New York County,
and its programin New York has devoted considerable effort towards
advocating for and nonitoring the inplenentation of the New York
State voter registration statute which inplenments the National
Voter Registration Act of 1993 ("1993").

2. Prior to the passage of the New York State statute, | was
appointed to serve on the New York State Board of Elections Task
Force for Inplenentation of the NVRA In this capacity, | hel ped
to draft proposed |egislation seeking to inplenent the NVRA.  gjnce
January 1, 1995, when the State's new voter registration | aw becane
effective, | have actively nonitored its inplenentation through 1)
weekl y tel ephone conversations and/or neetings with New York State
Board of Elections officials and 2) on-going review of the frequent
reports and statistical information issued by the New York State
Board of Elections ("Board") regarding progress by various agencies
in processing voter registration applications.

3. In the case of the New York State Departnment of Labor
("Department"), | have been repeatedly inforned by New York State
Board of Elections officials that, despite requests from the Board

that the Departnent conply with its voter registration obligations,




the Departnment has consistently refused, to the point where it has
refused to accept any voter registration forms from the Board for
di stribution.

4. The data printout issued by the Board (attached hereto as
"Exhibit 1")confirns that the New York State Departnment of Labor
has undertaken none of its voter registration obligations. \ile
the printout shows the progress of all governnmental agencies in
conducting voter registration for the period from January 1, 1995,
through August 31, 1995 (e.g., nearly 200,000 applications
processed by the Departnent of Mtor Vehicles and over 82,000
processed by the Departnent of Social Services), it does not |ist
the New York State Departnent of Labor because the Departnent has
not registered anyone.

5. | have reviewed the public information and data provi ded
by the Departnent's Division of Research and Statistics. These
data, which according to ny understanding are routinely collected
and distributed to the public, reveal that during the week
begi nning on August 20, 1995, 229,700 persons applied for
unenpl oynent benefits statew de.

6. Additional data provided by the D vision of Research and
Statistics reveal that, during the year-long period from July 1,
1994, through June 30, 1995, 636,215 persons applied for enploynent
services (i.e., job referral services) statew de, of whom 297, 314
al so received unenploynent benefits.

7. Additional data provided by the D vision of Research and

Statistics reveal that, during the nonth of June, 1995 180,597



persons recei ved unenpl oynent benefits statewi de. O these, 48,958
were nenbers of a racial or language mnority group (defined as
Bl ack, Hispanic, Anerican |Indian, Al askan Natives, and Asian and
Pacific Islanders), representing 27% of the total. Hi spani cs
recei ving benefits nunbered 18,869, representing 10% of the total.
The renaining breakdown is as follows: Bjacks receiving benefits,
24,870 (14% of total); American Indian and Al askan Natives, 1,027
(.6% of total); Asian and Pacific Islanders, 4,192 (2% of total).

8. | have reviewed the public docunent issued by the United

States Census Bureau, entitled Votins and Resistration in the

El ection of Novenber 1992. Thi s docunent reveals that, as of

Novenber 1992, 66.1% of eligible white voters in New York State
were registered to vote. It also reveals that 49.7% of eligible
Bl ack voters in New York State were registered to vote and that
38.3% of eligible H spanic voters in New York State were registered
to vote. Finally, a conparison of the total registration rate in
New York State conpared with other States reveals that New York
State ranks 47th out of the 50 States in percentage of eligible

voters who are registered.

Pursuant to 28 U. S.C. 51746, |, Louise Altnman, declare under
penalty of perjury that the foregoing statenents are true and
correct, and | would testify to the sane if called as a wtness.

Executed this 13th day of Cctober, 1995.
Loui se Al tman
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