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The above-entitled action having come before ne, the Honorable
Bruce K. Schmidt, Grcuit Court Judge of Wnnebago County

W sconsin, on January 30, 1995, on the petition for review, filed
by the petitioner, Cathy S. Leverich, pursuant to sSecs. 227.52 and
227.53, Stats., of a June 29, 1994 decision by the respondent,
Department of Health and Social Services for the State of
W sconsin, permtting recovery of an alleged overpaynent caused by
agency error;

And the appearances at the hearing were as follows: the
petitioner, Cathy S. Leverich, by Attorney Karen S. Roehl of Lega
Services of Northeastern Wsconsin, Inc., in person, and the
respondent, the Department of Health and Social Services for the
State of Wsconsin, by Assistant Attorney General Donald P. Johns,
by phone;

NOW THEREFORE, upon the entire record herein, including the
briefs of the parties and the hearing, | make the follow ng:

FILNDI NGS COF FACT

1. This is a Chapter 227 review of a June 29, 1994 deci sion

by the respondent hol ding petitioner responsible for an all eged

overpaynent, caused by agency error, of benefits her famly




received under the Ald to Famlies with Dependent Children (AFDQC
program from May of 1993 to January of 1994.

2. Petitioner and her two mnor sons received AFDC, Medical
Assi stance (MA) and Food Stanps (FS) benefits through W nnebago
County, since August of 1990.

3. Petitioner is divorced and the divorce judgnent awarded
her a life insurance policy, that had been taken out by her forner
husband, and ordered her to maintain that life insurance in ful
force for the benefit of the children

4. Petitioner applied for benefits in July of 1990 and
provi ded the county agency a copy of the life insurance policy
which listed a $0 cash surrender value, to verify the asset
i nf ormation.

5. Petitioner's case was reviewed every six nonths, in
January 1991, July 1991, January 1992, July 1992, January 1993,
July 1993, and January 1994.

6. At each review prior to January 1994, the petitioner was
determned to be eligible for AFDC At these reviews, the life
insurance was included and the worker verified that the life
I nsurance policy had no cash value and so informed the petitioner

1. At one of these earlier reviews, petitioner informed her
wor ker that she had | ost her copy of the policy and she was told
not to worry about it because the county agency had everything it

needed and that the policy had no cash val ue.




8. At the January 21, 1994 review, the petitioner had a new
wor ker who requested new verification of this life insurance
policy.

9. The petitioner fully cooperated with obtaining the new
verification. The new verification from Wodnan's, the life
i nsurance conpany, indicated to the worker that the actual cash
val ue of the policy was $1,319.12, over the $1,000.00 asset limt.

10. The worker inforned petitioner of her options, including
the | oan option, and petitioner pronptly took out a |oan on the
policy and her benefits were uninterrupted.

11. On February 15, 1994, the worker called Wodnman's
directly and | earned that Wodman's had begun a new yearly practice
of sending a value statenent in May 1993, and sent the worker a
copy of the May 1993 statenent.

12. Petitioner credibly testified that she did not receive
this value statement from Wodnman's due to problenms with her mail.

13. On March 11, 1994, the agency sent petitioner an
over paynent notice demandi ng repaynent of an alleged overpaynent in
t he anount of $2,395.00, for the nmonths of June 1993 to February
1994, inclusive.

14, Petitioner requested a hearing on Mrch 14, 1994
Al t hough petitioner pronptly requested a hearing, and requested
continuing benefits, her April 1994 AFDC check was reduced due to
the alleged overpaynent.

15.  The hearing was held on May 18, 1994.




16. A hearing deci sion uphol ding the overpaynent was issued

on June 29, 1994 and her July 18, 1994 request for a rehearing was
deni ed on August 16, 1994,

17. The petitioner filed this petition for review on

Septenber 16, 1994, raising three basic argunents: equi tabl e
estoppel ; unavailability; and inadequate notice.
CONCLUSI ONS OF LAW
L Sec. 227.57(5), Stats., on the scope of review, provides

that incorrect interpretations Of law can be set aside and the
Court is not bound by the agency's interpretation of the law  The
Court can order appropriate relief. §227.57(9), Stats.

2. Equi tabl e estoppel can be applied to a state agency such

as the respondent. See f Revenue v. i rintin .
89 wis.2d 610, 279 N.W.2d 213, 224-25 (1979); State v. city_of
G een Bav, 96 wis.2d 195, 291 N.w.2d 508, 511 (1980), and cases
cited in petitioner's brief. Neither federal nor state authorities
prevent equitable estoppel in these cases.

3. The basic el ements of equitable estoppel are: 1) action
or non-action which induces; 2) reasonable reliance by another; 3)
to his or her detrinent. Dent of Revenue v. Mbebius printina Co.,

89 wis.2d 610, 279 N.w.2d 213, 224-25 (1979); State v. city-of

Green Bay, 96 Wis.2d 195, 291 N.w.2d 508, 511 (1980). For
government agencies, there is a fourth step, involving an

i ndi vi dual assessnent of the balance between the injustice that

m ght be caused if the estoppel doctrine is not applied against the




public interests at stake if the doctrine is applied. State v. city

of Green Bav, 96 wis.2d 195, 291 N.w.2d 508, 511 (1980).

4. The first element, action by an agency, is disputed by
the respondent. The respondent's argunent, blamng the petitioner,
is faulty and nisplaced, for several reasons. First of all,
petitioner provided a copy of the life insurance policy in July of
1990 and was told the life insurance policy had no cash val ue.
Three workers had determned that the Iife insurance had no cash
value. Each review, in January 1991, July 1991, January 1992, July
1992, January 1993, and July 1993, included the |ife insurance, and
each review verified that the life insurance policy had no cash
val ue. The workers had an option to verify either through the
policy itself or direct contact with the insurance conpany, and it
was the workers' decision to use the policy itself. Only the
fourth worker, chose the direct contact option, because she had
come across the issue in other cases.

5. The first elenent, action by the respondent, is
establ i shed. Even if the petitioner had received the May 1993
statement, it is seriously doubtful that she woul d have under st ood
its significance based on her workers’ statenents.

6. The second el ement, reasonable and justifiable reliance,
Is established. Several workers told the petitioner, based on
seven separate formal and required previous reviews, that the life
i nsurance policy had no cash val ue. This induced reasonabl e

reliance.




1. The third elenent, detrinent to the petitioner, IS self-
evident to the Court.

8. The fourth element, balancing the injustice against the
petitioner with the public interest at stake, weighs in the
petitioner's favor. This factor is analyzed on a case by case
basi s. The effect on the public, in this case, would be mnor.
This decision nerely bars the agency in this particular case from
collecting an overpayment which is a result of the agency's
actions. Not al1 agency errors involve equitable principles. The
respondent can continue to collect overpaynents in other cases,
however, permtting collection of the overpaynent from the
petitioner in this case would result in a great injury to the
petitioner. Petitioner and her famly are already living on
nonthly AFDC benefits for the poor. It would be devastating to
this famly to have to pay back the alleged overpaynent out of its
AFDC benefits.

9. Based on the unique circunstances of this case, the
respondent is equitably estopped fromrecovering this overpaynent
fromthe petitioner. Valid argunments could be nade to support
petitioner's other arguments, but they will not be addressed,

because of the Court's decision that equitable estoppel bars the




recoupnent of the overpaynent.
LET JUDGVENT BE ENTERED ACCORDI NGLY.
Dated this =] day of U\%w , 1995.
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Bruce K. Schmidt
Grcuit Court Judge

Drafted by Attorney Karen S. Roehl.
Approved as to fog\rp by Attorney Johns:
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