IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRICT OF GEORG A
ATHENS DI VI SI ON

STEVEN SCHM DT,

* %

Plaintiff *

vs. *  DOCKET NO 95-6-ATH(DF)
*

JOHN DOE, a/k/a E T. HOWELL *

and CREDI T BUREAU OF ATHENS, ’;

I NC. , . .
* Honorabl e Duross Fitzpatrick
*

Def endant s

COVES NOW Defendant CREDIT BUREAU OF ATHENS, |INC. ("CBA")

and files its response to Plaintiff's Mtion for Judgnent on the
Pl eadi ngs, and files its Coss Mtion for Judgnent on the
Pleadings, and in the Alternative Mtion for Summary Judgnent,
as foll ows:
|
CASE PROCEEDI NGS

On or about January 11, 1995, Plaintiff filed his Conplaint
in this Court against E.T. Howell and CBA Def endant  E. T.
Howel | has not been served to date, and therefore, is not subject
to the personal jurisdiction of this Court. Defendant CBA

acknowl edged service of process, pursuant to FRCP 4, and

subsequently filed a Mtion for Mre Definite Statement and to




Strike pursuant to FRCP 12(e) and 12(f). By Order dated April 3,
1995, this Court denied Defendant CBA's Mtions to Strike and for
More Definite Statement, and required Defendant CBA to file an
Answer to Plaintiff's Conplaint. Whil e Defendant CBA did not
know the specific statutory basis for paragraph 9(c) of
Plaintiff's Complaint, Defendant CBA denied the materi al
allegations in Plaintiff's Conplaint, and specifically denied
that a previous enployee, E T. Howell, was attenpting to coll ect
a debt, pursuant to the FDCPA, when sending a request to
Plaintiff's enployer for enﬁ]o;nent | ocation wverification. On
April 10, 1995, Plaintiff filed his Mtion for Judgnment on the
Pl eadi ngs, pursuant to FRCP 12(c). On April 14, 1995, Defendant
CBA files its Mdttion to Stay filing its response to Plaintiff's
Motion for Judgnment on the Pleadings, until the end of discovery.
On April 17, 1995, this Court sent a Rule 16 and 26 Oder. On
April 24, 1995, this Court denied Defendant's Mdtion to stay its

response.
I,
SCOPE OF REVIEW
Defendant Credit Bureau of Athens, 1Inc. understands this
Court will only consider those matters which are contained wthin

the pleadings or those matters which are attached pursuant to
FRCP 10(c) which is considered a part of the pleadings for

purposes of a Rule 12(c) Motion. Therefore, matters outside the



pl eadi ngs cannot be considered, unless the parties are accorded
appropriate notice and opportunity to conduct discovery on
matters which the Court would consider outside of the pleadings.

See Chandler vs. Couahlin, 763 F.2d 110, 113 (2nd Cr. 1985);
Tel ecommini cations of Key West vs. United States, 757 F2d 1330,

1335 (D.C. Gr. 1985); Finn vs Qunter 722 F.2d 711, 713 (1l1th

Cir. 1984). However, Defendant is asking this Court to consider
matters outside of Plaintiff's Conplaint, and convert this to a
Motion for Sunmery Judgment, pursuant to FRCP 56. Specifically,

Defendant is filing the Affidavit of Joyce Fountain, Collection
Manager of Defendant CBA. In that affidavit, M. Fountain
explains the reason for the enploynment location verification

letter which is the subject matter of Plaintiff's Conplaint.
[11]-

NT LAW AND TATI AUTHORI TY
A Def endant CBA's letter sent to Plaintiff's
empl oyer to verify employment | ocation
i nformati on does not violate 15 TU.S.C.
§1692b(1).

Plaintiff alleges that Defendant CBA inproperly attenpted to
verify enploynent |ocation information, about the Plaintiff, by
sending a letter requesting enploynment |ocation verification to
Plaintiff's enployer. This communication is attached as Exhibit
na" to Plaintiff's Motion. The FDCPA allows for a debt

collection agency to obtain enploynent |ocation information about




a consuner from third-parties pursuant to 15 U S.C §1692a(7) and
15 U S.C §1692b(1). In review of Exhibit maw, Defendant's
empl oyee, at that time, was E.T. Howell. M. Howell had to
identify the conpany that he was enployed in order for the
Plaintiff's enployer to know where to send the response, and
which was in response to directions given by the personnel
department at Carrier Transicoid. Defendant CBA limited the
enpl oyment verification inquiry to only confirmng enploynent
| ocation information about Steven Schm dt.

As Plaintiff's enployer i mbul d not allow for enploynent
location information to be given over the telephone, Defendant
CBA had to make the subject enploynent verification request in
writing. As shown by the Affidavit of Joyce Fountain, €5, an
attenpt was nade to verify enploynment l|ocation, on Plaintiff, by
t el ephone on January 12, 1994, but was told that all requests, to
verify enpl oynent | ocation information, had to be nmade in
writing. Defendant CBA's action was in response to the
enpl oyment policy of Plaintiff's enployer, Carrier Transicold.
In fact, the legislation proposed in Congress, and subsequently
passed, has allowed for the use of either the telephone, the

mai |l s (except for postcards) and tel egrans. See H.R 13720, 94th

Congress, Second Session, §803 (1976); s.918, 95th Congress,

First Session, $804 (1977); (15 U S.C. §1692a(2)).




B. Def endant CBA's letter did not violate 15 U. S. C
§1692b(5).

Pursuant to 15 U S. C §1692b(5), a collection agency nay not
use any |anguage or synbol on any envelope or in the contents of
any comunication effected by the mails or telegram that
indicates that the debt <collector is in the debt collection
busi ness, or that the communication relates to the collection of
a debt.

Defendant CBA is in the business of mortgage | oan
processing, as well as being a credit reporting agency and
col l ection agency. ($3, Affidavit of Joyce Fountain). Furt her,
it sells various services of Equifax to conpanies who need to use
credit bureau services. The subject enployment |ocation
verification letter, Exhibit "a" to Plaintiff's Mtion, has a
list of those services in the bottom right hand corner of the
letter. However, it does not indicate by its name or services
that it is the purpose of the subject enploynent verification
letter to seek information on a "debtor". The subject enploynent
location verification letter contains no information which would
| ead anyone at Carrier Transicold to be put "on notice" that it
is attenpting to collect a debt of Steven Schmdt. 15 U S. C
§1692a(2) defines the term "communication" as conveying
information regarding a debt. 15 U S.C §1692c(b) refers to

communi cation "in connection with the <collection of a debt™".



Therefore, the term "communication" does not include situations
where the debt collector does not convey information about the
debt . Def endant CBA contends that it was not attenpting to
collect any debt by verifying enploynent |ocation information.
Normally the attenpts to collect a debt are evidenced by
including the notice required under 15 U S C §1692e(11), that
the debt collector is attenpting to collect a debt and that any
information obtained will be used for that purpose. dearly, the
absence of any collection |anguage cannot be interpreted that
Def endant CBA is attenpting to collect a debt owed by Stephen
Schm dt .

The US Congressional history, as contained in 1977 US Code
Congressional and Admnistrative News, page 1698, states that,
"The debt collector may not place any |anguage or synbol on nmail
to third persons indicating that the mil relates to debt
collection..." Clearly, in Defendant CBA's letter to Carrier
Transicold, Plaintiff's enployer, there was no |anguage or synbol
placed on that letter which would indicate or disclose to a third
party that the matter pertains to debt collection. Consi der ati on
of the subject letter, as a whole, clearly shows there was only
one purpose, in using the subject letter, and that was to only

verify enploynent |ocation information on Stephen Schm dt.



CONCLUSI ON

Def endant CBA sent a witten request to Plaintiff's enployer
in order to verify enploynent |ocation information on Plaintiff
Def endant CBA had to submt the request, in witing, at the
request of Plaintiff's enployer. There is no |anguage or synbo
on Defendant CBA's letter which would indicate that it was trying
to collect a debt owed by Steven Schm dt. Due to the nunerous
busi ness activities which Defendant CBA' s business is conprised,
one would have to stretch the imagination to find that it is debt
collection activity being céhdhcted. Further, this activity
could not be considered to be debt collection activity.

Def endant requests this <court to dismss Plaintiff's
Complaint and return a judgnent in favor of Defendant on its
Motion for Judgnent on the Pleadings, pursuant to FRCP 12b, or in
the alternative for Sunmary Judgnent pursuant to FRCP 56, and for

such other and further relief as the Court deens just and proper

Respectfully submtted,
GREER, KLOSI K AND DAUGHERTY

CLIFTON
Attorney fo ef endant CBA
State Bar No. 171150

4651- A Roswel| Road, N E.
Atlanta, Georgia 30342
(404) 252-2020
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IN THE UNI TED STATES DI STRICT COURT\ : KA - 5 m *.E'{ o
FOR THE M DDLE DI STRICT OF GEORGIA i} %’*,;;f’
ATHENS DI'VI SI ON A\

STEVEN SCHM DT : R e ]
Plaintiff :

Vs. * DOCKET NO  95-6-ATH (DF)

JOHN DCE, a/k/a E.T. HOAELL *

and CREDI T BUREAU OF ATHENS, *

I NC. : Honorabl e Duross Fitzpatrick
Def endant s :

AFFI DAVI T

STATE OF GEORG A
COUNTY OF CLARKE

Personal |y appeared before the undersigned officer, duly
authorized to admnister oaths JOYCE FOUNTAIN, who, after belng

duly sworn, states the foll ow ng:

1.
That | am over the age of eighteen (18) and have personal
know edge as to the facts set forth in this Affidavit.
2.

This Affidavit is given for the Purpose of being used by the
Defendant in its response to Plaintiff's Mtion for Judgnent on
the Pleadings and Defendant's Cross Mtion for Judgment on the

Pl eadings, and in the Alternative, Mtion for Summary Judgnent,
in the above-captioned case; and if called as a wtness, Affiant
could and would conpetently testify to the within and foregoing
facts from her own personal know edge.

3.

Affiant is enployed as the Collection Manager of Credit
Bureau of Athens, Inc. ("CBA"). CBA provides a variety of
services, including collections, credit reporting, enploynent
reports, business reports, and nortgage reports for a variety of
industries. As a part of the nortgage reporting process,
enpl oynents of |oan applicants are verified.

4,
Affiant is famliar wth the account of Steven Dougl as

Schm dt, which was referred to CBA by St. Mary's Hospital, Inc.
for collection of a nmedical debt owed by Steven Schm dt.



5.

Part of Affiant's enploynent duties, with CBA are to use
the conputer to answer matters pertaining to collection accounts
whi ch, at times, includes review ng "computer notes" that are
entered on a dally basis at _the tinme the specific account
activity is taking place. The "computer notes" on the account,
of Steven Schindt, are kept in the ordinary course of business by
CBA, and it is the business of CBA to make such notes. In
reviewi ng those "computer notes", there was a "conputer note"
whi ch showed that an attenpt to verlfy enpl j/ment | ocation
information, on Steven Schmdt, was nade on January 12, 1994,

This was done as there was a returned check originally issued by
Steven Schmdt in the anount of $50.00, dated Decenber 27, 1993.
A call was nade to the personnel departrrent at Carrier

Transi col d. A CBA enployee was told that any requests for

enpl oynent | ocation verification would have to be done in witing
and could not be done over the telephone. Therefore, an

enpl oynent |ocation verification form was sent by CBA, signed by
E.T. Howell of the CBA

FURTHER AFFI ANT SAYETH NOT.

FOUNTAIN 0
C 1 ctlon Manager

Sworn to and subscribed
before ne this 74 day of
May, 1995. —

,;" -
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ﬂ / 7.
JBCNAA R e ST L(_.éz/
NOTARY PUBMC

My Commission Expires mr
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