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This case is before-.-&L-4~00Pk On--4dl-?+etitioner's notion to
vacate an order dated July 14! 1992 regarding a set child support
obligation under s806.07, Ws. Stats. Thi s nmenorandum wi | |
briefly address argunents raised in the Wnnebago County Child
Support Agency's nenorandum for the State of Wsconsin and the
respondent, Robert A Van Price (hereafter respondents). Robert
A. Van Price did not file a menorandum There are two basic
i ssues: 1) whether the restriction on notions to retroactively
nodi fy child support judgnents found in 8767.32(1n), Ws. Stats.,
prevents a party in a famly law action from bringing a 8806.07.,
Ws. Stats. notion to vacate a child support order; and 2) if so,
should the petitioner's notion to vacate be granted? The
relevant facts are outlined in the petitioner's initial
menor andum and will be raised at relevant parts of this reply.
First of all, throughout its brief, the respondents
incorrectly focus on the January 10, 1989 Oder initially setting
the petitioner's child support obligation at $50.00 a week.
(Respondent's Brief (Resp.Br.),, beginning at page 1.) Petitioner
is not asking for vacation of the January LO,, 1989. In fact,

petitioner does not question the validity of the January 1989



Or der. Instead, petitioner is requesting the court to vacate the
July 14, 1992 Order, or, in the alternative, to vacate the
February 14, 1994 Order. Both of these Orders were entered after
petitioner became disabled on Novenber 1, 1991.' The notion
brought by petitioner, which petitioner often referred to as a
notion to vacate a judgnent, also applies to orders such as the
July 14, 1992 and February 14, 1994 Orders. 5806. 07(1), Ws.
Stats. Obvi ously, these are the orders that the petitioner is
asking the court to vacate.(See Petitioner's January 31, 1995
and February 16, 1995 Mdtions, oral argunent at the March 21,
1995 hearing, and petitioner's brief (Pet.Br.). Therefore, the
respondents' argunents based on the validity of the January 10,
1989 Order are irrelevant.

. CHAPTER 767, | NCLUDI NG 767.32(1m), DCES NOT ELI M NATE

THE LONGSTANDI NG REMEDY OF A 5806. 07 MOTI ON TO VACATE
IN FAM LY LAW CASES WHERE JUSTI CE SO REQUI RES

Respondents' argue that Chapter 767 sets out the exclusive
procedure for nodifying judgnments in actions affecting the famly
and thus, 5806.07, Ws. Stats., can never be used in a famly |aw
action. (Resp.Br. at 2-3! Pet.Br. at 7-14). The petitioner
agrees that Chapter 767 sets out a procedure for continuing

jurisdiction to prospectively nodify judgments in actions

' as discussed in petitioner's brief, the July 14, 1992
Order was based on an Order to Show Cause dated Cctober 4, 1991
Wiile the Order to Show Cause was pending, the Social Security
Adm ni stration thoroughly evaluated the petitioner's nedical and
work history and found she was disabled as of Novenber 1, 1991.
The second order, the February 14, 1994 Order, was the nost
recent Order continuing the $50.00 child support obligation and
was within a year of the filing of petitioner's Mdtion to Vacate.




affecting the famly. However, nothing in Chapter 767 prohibits
notions to vacate under s806. 07. The notion to nodify under
5767.32 and the notion to vacate under s806.07 are two separate
notions wth distinct requirenents. In addition, s806.07 notions

to vacate have been used in famly law actions for years. See

e.q. State ex rel. ML.BLv- RIGW, 122 Ws.2d 536, 544, 363
N.W2d 419, 423 (Ws. 1985) and other paternity judgnent cases in
petitioner's brief (Pet.Br. at 8-g).' As denobnstrated by the
paternity judgnent cases, the notion to vacate is an avail able
remedy even if it affects a child support order or judgnent.

In addition to being incorrect, the respondents' position
could lead to absurd results. Respondent seens to be saying that
a party could not bring a notion to vacate under any
ci rcunst ances. As denonstrated by the above cases, judgnents,
including famly |aw judgnments, which are based on fraud,

m st ake, etc. may, under appropriate circunstances, be vacated
under 5806.07 even if they could not be nodified under 5767. 32.
For exanple: a nother could deliberately lie and nanme Donal d

Trunp as the father of her child. Then, she could forge service

s806.07 notions for relief have also been heard for
di vorce property settlenments even though they are specifically
prevented from nodification under s767.32. See e.g. Spankowski
v. Spankowski, 172 Ws.2d 285, 493 N wW2d 737 (Ws.App. 1992);
Johnson v. Johnson, 157 Ws.2d 490, 460 N.W2d i66 (Ws. App.
1990); Thorne v. Thorpe, 123 Ws.2d 424: 367 N W2d 233 (Ws. App.
1985); Kastelic v. Kasteu, 119 Ws.2d 280, 350 N.wW2d 714
(Ws. App. 1984); Conrad v. Conrad, 92 Ws.2d 407, 284 N.W2d 674
(1979) (divorce property judgnent); and West v. Wst, 82 Ws. 2d
158, 262 N.W2d 87 (1978).




docunents and have a default judgnment entered against Donald
Trunp for child support. Years later it could cometo Donald
Trunp's attention that there was a child support order against
himin Wsconsin. If respondents' position was correct, Donald
Trunp could not bring a notion to vacate the invalid judgnent.
This is obviously ridicul ous.

In addition, as described in petitioner's brief in detail
(Pet.Br. at g-14), the respondents' position is inconsistent wth
the history of both the state and federal statutes. The purpose
of the restriction on retroactive nodifications of child support
orders was to put child support orders on an equal footing wth
other court judgnents and orders. It was not to elimnate a
remedy generally available to all court orders in Wsconsin.

II.  THE PETITIONER S MOTI ON TO VACATE TH S UNJUST ORDER
AGAI NST A DI SABLED CLI ENT SHOULD BE GRANTED

The second part of respondents' brief argues the factors for
relief under 5806.07(1). (Resp.Br. at 3-7, Pet.Br. at 14-26).
Once again, even though petitioner's brief focused on the
situation at the time of the July 14, 1992 Oder, respondent
focuses on the initial January 10, 1989 Order.® Petitioner
agrees that the facts at the time of the January 10, 1989 do not
warrant a notion to vacate. However, the petitioner's disability
status., based on the Novenber 1, 1991 Social Security

Adm nistration's (SSA' s) quasi-judicial determnation, at the

“In the alternative, petitioner brought a notion to vacate
the February 14, 1994 Order continuing child support. (Pet. Br.
at 25-26). Respondents basically ignored this notion conceding
it. Petitioner will not repeat her argunents from the brief.
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time of the July 14, 1992 Order does warrant a notion to vacate.
Respondent apparently concedes that the factors at the tine of
the July 14, 1992 Oder require that the petitioner's notion to
vacate be granted. Even though the petitioner was receiving SS
because she is disabled, and the July 14, 1992 and February 14,
1994 Orders could have suspended the child support obligations,
t hese Orders specifically continued petitioner's $50.00 a week
child support obligation.

The respondents continue to ignore the significance of
petitioner's disabled status. The SSA found petitioner to be
di sabl ed as of November 1, 1991 after a thorough eval uation of
her medical and work history. Based on another thorough review,
on June 1, 1994 the SSA found that the petitioner continues to be
disabled. As discussed in the petitioner's brief, Lanclois v.
Lancflois, 150 Ws.2d 101, 441 N.W2d 286 (Ws.App. 1989) (Pet.Br.
at 18-19), prohibits burdening the petitioner's SSI benefits with

a child support obligation. In addition, a set child support
obligation is inconsistent with the social security regulations.
(Pet.Br. at 19-24). The respondents have not disputed this.
Instead, respondents focus on the petitioner's unsuccessfu
attenpts to work and go to school and ignore that these
unsuccessful attenpts did not end the petitioner's disability
status. (Pet.Br. at 19-24). In fact, the petitioner's sporadic
work history is evidence of her disability. As a result, the set
$50. 00 a week obligation should not have been ordered to continue

because it was inconsistent with Lanslois and SSA requirenents.
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