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P O\l\i /q
N\ IN THE CCRCU T COURT FOR THE NI NETEENTI '

JUDICIAL CIRCUT, LAXE COUNTY, ILLINO: 35’/0
DEMETRI US W LSQON, l 1)

Petitioner, i j3¢2?21<7£2

and - No: 95 F 2566 / (I,
M CHELLE BRUWM TT, I)

Respondent . )

BRIEF IN RESPONSE TOQ RESPONDENT'S MOTION TO DISMISS

Respondent has filed a second Mdtion to D smss DEVETRI US
WLSON s Petition for Determ nation of the Existence of the Father
and Child Relationship, Wwhich was brought pursuant to the Illinois
Parentage Act of 1984, 750 ILCS 45/ & sea. She now argues that
the instant case shoul d be dism ssed because Petitioner failed to

register tinely with the Putative Father Registry, provided for in

_ the Adoption Act, 750 ILCS 50/1 & u., 50/12.1. For the reasons

set forth bel ow, Respondent's Mtion to Dismss should be denied.
| STAT -

JULI AN BRI AN BRUW TT was born on August 18, 1995 in Waukegan,
I1linois to Respondent M CHELLE BRUM TT.  Petitioner DEMETRI US
W LSON believes he is the natural father of JULIAN, as he had
sexual relations with Respondent during or about Decenber 1994.
Petitioner and Respondent are not married.

Prior to the child' s birth on August 18, 1995, Petitioner and
Respondent were in contact with Adoption Connection, an adoption
agency. Both parties were considering putting the child up for

“oRsﬁ,+$., ywhhgwnqwq§finite deci sions regarding the adoption had
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been nmade prior to the child's birth, the parties had selected a
couple fromthe various profiles presented to them whomthey felt
m ght be appropriate adoptive parents.

Petitioner went to neet with this couple's attorney before the
child was born to sign a consent to adoption. However, upon
review ng the papers, he could not bring hinmself to sign the
consent and left the attorney's office w thout doing so.

On August 18, 1995, Petitioner went to Victory Menoria
Hospital to see Respondent and the baby, JULIAN, who had just been
born. He held the child and stayed at the hospital until visiting
hours were over. The follow ng day, Petitioner contacted
Respondent by tel ephone at hone to inquire about JULI AN
Respondent infornmed Petitioner that the child had been given to the
coupl e they had previously selected. Petitioner then told
Respondent he could not go through with the adoption. Respondent
was upset by this news and the conversation ended.

Petitioner subsequently requested to see JULI AN but Respondent
told himshe did not want himto visit. Petitioner persisted by
calling and | eaving several tel ephone nessages on the answering
machi ne at Respondent's honme but received no response. Finally, in
| ate August or early September of 1995, Petitioner called again and
asked to see JULIAN. He spoke with Respondent's nother, who told
himto talk to his lawer and hung up the tel ephone.

On Septenber 10, 1995, Petitioner was served w th docunents
entitled, "In the Matter of Notice to DEMETRIUS WLSON, Putative




Father," |'Declaration of Paternity with Entry of Appearance,” and
**Denial of Paternity with Entry of Appearance and Consent to
Adoption." These docunents were served on himin connection wth
an adoption action that had been filed by the prospective adoptive
parents nentioned above. The notice to putative father instructed
Petitioner to file the enclosed declaration of paternity within 30
days after receiving it, if he was in fact the father of the child
and intended to retain his legal rights with respect to the child
or wished to be notified of any further proceedings with respect to
custody or adoption of the child.

DEMETRI US W LSON si gned the docunment entitled "Declaration of
Paternity with Entry of Appearance" and filed it on Septenber 29
1995. The declaration of paternity states in part that "1
[DEMETRIUS WLSON] further understand that | am also obligated to
establish nmy paternity pursuant to the Parentage Act of 1984 within
thirty days of ny receiving this notice." On that sane day,
consistent with the declaration of paternity, Petitioner filed the
instant case pursuant to provisions of the Parentage Act, 750 ILCS
4517. No nention of the Putative Father Registry was made in any
of the documents DEMETRIUS WLSON received on Septenber 10, 1995.
Subsequent to the filing of the instant case, the prospective
adoptive parents dismssed their Petition to Adopt JULI AN BRUWM TT.

Since that time, Petitioner DEMETRIUS WLSON has made
child support paynents to Respondent directly and to her attorney

Charles Smth. In response to Petitioner's Petition, Respondent




filed a Motion to Dismss, which this Court denied after a hearing
on November 13, 1995. Thereafter, Respondent filed a second Mtion
to Dismss arguing that DEMETRIUS WLSON s failure to file with the
Putative Father Registry, 750 ILCS 50/12.1, within 30 days of
JULIAN s birth bars himfrombringing the instant case to establish
paternity.

Until informed by his attorneys after he had filed the
Decl aration of Paternity and this l[awsuit, M. WLSON had never
heard of the Putative Father Registry. He had received notice of
neither its existence nor its requirenents.

Al t hough the Adoption Act was anended in 1994 to require the
Departnent of Children and Fam |y Services (DCFS) to establish the
Putative Father Registry and pronulgate rules for its operation,
DCFS has not pronul gated regulations to inplenment this statutory
requirenent. In response to a Freedom of Information Act request,
DCFS has responded that it has no docunents reflecting the policies
or procedures concerning dissemnation to the public of information
about the Registry. Al though DCFS has a tel ephone nunber for the
Registry, it is presently unlisted. DCFS has not advertised the
exi stence of the Registry on signs or billboards.

DCFS has prepared a brochure concerning the Registry but
di stributed such brochures only to Itselected comunity
or gani zations, | Ythe Illinois Department of Public A d, county
heal th departnment offices and ttsome hospitals throughout the

state." The brochure is entitled, @Protect Your R ghts as a




Father." It speaks solely of the Registry and adoption. It mnakes
no mention of any consequences that failing to register mght have
on a subsequent Parentage Act proceeding. (See copy of the Freedom
of Information Act request and the response of DCFS, attached
hereto as Exhibits B and C, respectively.) No one provided M.
WLSON with a copy of this brochure until Decenber 1995, well
beyond the 30 day tinme for filing with the Registry.

Even if M. WLSON had | ooked at the Parentage Act, 750 ILCS
50/1 & sea., he would not have learned of the Registry. That
statute was not amended to include provisions about the Registry.

I'l. DI SCUSSI O#

Ms. BRUM TT contends that M. WLSON s paternity action should
be di sm ssed because he failed to register with the Putative Father
Registry. Section 12.1 of the Adoption Act, 750 ILCS 50/12.1
purports to bar a putative father from "bringing or naintaining any
action to assert any interest in the child," if he does not
register with the Registry within 30 days after the birth of the
child. M. BRUMW TT argues that since M. WLSON did not sign up
wth the registry within 30 days of JULIAN's birth, M. WLSON may
not maintain this action under the Parentage Act, brought |ess than
six weeks after JULI AN was born.

As set forth in D scussion Section C below, Ms. BRUW TT
msreads Section 12.1. By it terns that section does not bar a

paternity action for failure of the father to register with the




Putative Father Registry. |f Petitioner's argunent on that point
is rejected and Ms. BRUM TT's construction of the statute is
adopted by this Court, then the statute fails on constitutiona
grounds as violative of due process and equal protection

A ) L . .
f Wmmmw Faili . it | .
Father Reaistrv within 30 days of JUIIAN S birth would deorive
.
Anendment to the United States Constitution and Article . =T | [ino - !

The Due Process C auses of both the Fourteenth Arendment to the
United States Constitution and Article I, Section 2 of the Illinois
Constitution provide that the state shall not "deprive any person
of life, liberty or property without due process of law." As a
putative father seeking to assert his parental relationship with
JULI AN, DEMETRIUS WLSON has both a fundanental |iberty interest
and a protected property interest in establishing hinself as
JULIAN s father of which he may not be deprived w thout due
process. Depriving himof those interests because he failed to
abide by a requirenent - registering with the Putative Father
Registry - when he was neither informed of this obligation nor knew
of it or could have known of it, violates his right to both

procedural and substantive due process.

interest in JUIANis a fundanental libertv interest and a

f th ni t t at nd 11linoi nstitutions.

a. Fundanental Liberty Interest




Both the United States Suprene Court and the courts of this
state have |ong recogni zed that parents under nost circunstances
have a fundanmental liberty interest in their status as parents that
is protected by constitutional due process. See, Lehr v.
Robertson, 463 U.S. 248, 256, 103 S.Ct. 2985, 2990 (1983), puilloin
v. Wicott, 434 U S. 246, 98 S.C. 549 (1978), Slawek v. Covepant
Children's Hone, 52 111.2d 20, 284 NEId 291 (1972), PBritz v __
Chesnul 106 I11.App.3d 969, 436 N E 2d 631, 633 (1st Dist. 1982).

Each of these decisions has recognized this right in the context of
an unwed father seeking to establish his parenthood of a child.

In Pritz, as in this case, the putative father sought to file
an action declaring himthe father of an unwed child. At the tine,
t he Parentage Act did not contain, as it does now, a provision
permtting an action by a putative father to declare paternity.
Relying in part on the United States Suprenme Court's decision in
Stanley v. Illinois, 405 U S 645, 92 S.C. 1208 (1972) and on the
deci sion of the Wsconsin Suprenme Court in Slawek v. Stroh, 62
Ws.2d 295, 215 NWzd 9 (1974), the court found that a putative

father of a child has the constitutional right to establish his
natural parentage protected by due process. Simlarly in In
Interest of CJ.., 272 Ill.App.3d 461, 650 N.E 2d 290 (3rd Dist.

1995), the court found that an incarcerated nother who had no
contact with her child since a short period after birth maintained
a parental interest in her child that was a fundanental |iberty

Interest protected by constitutional due process.




To a degree these decisions are refined by the decision of the
United States Suprene Court in Lehr v. Robertson, 463 U. S. 248, 103
S.C. 2985 (1983). In that case a putative father who had not
visited with his child or offered child support for a period of
approximately two years after birth, sought to prevent an adoption
of that child asserting due process protection of his right to
consent. The Suprene Court explained that a biol ogical
rel ationship alone was insufficient to inplicate a liberty interest
protected by due process. Rather, the Court explained, a putative
father nmust denonstrate sone conmtnment and interest in the child
in order for his liberty interest to be constitutionally protected.

Consistent with Lehr, court decisions before and after that
Supreme Court opinion have | ooked to sonme act of conmitnent on the
part of the putative father in justifying the finding of a
constitutionally protected liberty interest. Pritz v. Chesnul, 106

[11.App.3d 969, 436 N E.ld 631, 633 (1st Dist. 1982); Pena v.

Mattox, 880 F.Supp. 567, 571 (N.D. Ill. 1995).

In determning the existence of commtment in the context of a
newborn child, the courts have |ooked to several indicia. |n Pena
v. Mattox, 880 F. Supp. 567, 571 (N.D. Ill. 1995), the court | ooked
to whether the putative father of a newborn child had availed
hinself of state renedies to indicate his paternity. Inlnre
AdoDtion of B.GS., 556 So.2d 545, 551 (La. 1990), the Suprene

Court of Louisiana found commtnment by a putative father based upon

hi s opposing adoption of the child and acknow edgi ng that the child




was his. In Johnson v. Studlev-Preston, 119 ldaho 1055, 812 P.2d
1216, 1221 (1991), the Suprenme Court of Idaho found evidence of

commtment in a putative father's willingness to assune financi al
responsibility for the child.

In the instant case, M. WLSON s connection to his child is
more than a nere biological link. DEMETRIUS WLSON has conmmitted
hinmself to the responsibilities of parenthood as evidenced by his
actions on nunerous occasions to becone involved in JULIANls |ife.
M. WLSON was at the hospital on the day that JULIAN was born. He
has acknow edged JULIAN as his son. Since JULIAN s birth he has
asked repeatedly to see and to visit his child; these requests have
been denied by the Respondent. He has tendered child support
paynents to Ms. BRUW TT and to her attorney. He tinely filed the
Declaration of Paternity and initiated this paternity case to
establish his paternity of JULIAN within 30 days of receiving the
notice to putative father in the adoption case. In short, he has
t aken substantial actions to evidence his interest and conmm t nent
to being JULIAN s father. Under the case |aw, he possesses a
fundanental liberty interest that is protected by constitutional
due process.

b. Protected Pronertv |nterest

In addition to and separate fromhis possessing a fundanental
liberty interest in establishing that he is JUIAN s father, M.
W LSON al so has a property interest in his right to establish
hinsel f as JULI ANls father, of which he may not be deprived w thout




due process. The United States Supreme Court has established that
a property interest protected by constitutional due process
emanates fromexisting rules or understandings that stemfrom an

i ndependent source, such as state or federal |aw Board of

Reaents v. Roth, 408 U S. 564, 577, 92 S. . 2701, 2709 (1972).
Property interests . . . are not created by the
Constitution. Rather they are created and their
di mensions are defined by existing rules or
under st andi ngs that stem from an | ndependent
source such as state law-rules or
under st andi ngs that secure certain benefits and

that support clains of entitlement to those
benefits.

Board of Resents v. Roth, 408 U S. at 577. The Court has also held
that a cause of action is a property interest protected by the due
process clause of the Fourteenth Amendnent. |l ane v, ntr
Hanover Bank & Trust Co., 339 U S 306, 313, 70 S.C. 652, 657
(1950); Logan v. Zimmerman Brush Co., 455 U S 422, 428, 102 S.C
1148, 1154 (1982).

The Illinois legislature has created such a property interest.
In 1984, the legislature enacted the Illinois Parentage Act.
Section 7 of that Act provides in relevant part, |'An action to
determne the existence of the father and child relationship .
may be brought by . . . a man presunmed or alleging hinself to be
the father of the child or expected child." 750 ILCS 45/7(a).

In section 8 of the Parentage Act the |egislature established a
specific time limt within which a putative father can file a
paternity action. 750 ILCS 45/8(a)(2). Under that provision

10



DEMETRIUS WLSON is entitled to file a paternity action seeking
that he be declared the father of JULI AN until such tinme as JULI AN
turns 20 unless M. WLSON fails to showinterest in the child for
a period of 36 nonths. Thus, the provisions of the Parentage Act
create a right of action and accordingly a property interest to the
benefit of DEMETRIUS WLSON as a putative father. He is entitled
under the statute to bring an action to declare hinself the father
of JULIAN. Such interest is protected by United States and

Illinois Constitutions and cannot be taken away w thout due process

of |aw.
both nrocedural and substantive due urocess.

Ms. BRUM TT' s attenpt to preclude a Parentage Act action by
M. WLSON based upon his not registering with the Putative Father
Registry within 30 days of JULIAN s birth seeks to deprive him of
his right to assert his status as JULIAN s parent although he had
no know edge and was provi ded no notice that he would suffer such
deprivation if he did not register. Such a result constitutes a
procedural defect that woul d operate to deny M. WLSON adequate

process guaranteed by the due process clauses of the United States

and Illinois Constitutions. S e e
DeDt. of Public Aid, 129 IIIl.App.3d 566, 472 N E 2d 877 (1st Dist.
1984).

In addition, even if the procedures afforded M. WLSON were

consi dered adequate, he possesses a recogni zed fundanmental |iberty

11




interest in asserting his status as a parent of JULIAN. Applying
section 12.1(g) of the Adoption Act to prevent an action under the
Parent age Act would constitute an overbroad interpretation of that
statute not adequately in furtherance of a state interest and would

viol ate due process. See, People v. R G, 131 111.2d 328, 546
N. E. 2d 533 (1989).

a. Procedural Due Process

During the 30 day period after JULI AN was born, DEMETRI US
W LSON never heard of the Putative Father Registry, his obligation
to register with it or any consequences that would befall himif he
did not register. No one told him about the Registry. No one
provided him any notice of its existence. He was totally unaware
of the Registry and its requirenments until well after the 30 day
time limt to register, when he was informed of the Registry by his
attorneys.

He did receive a notice of the adoption action that had been
filed and which has since voluntarily been dism ssed by the
petitioners in that case. The notice informed himthat he nust
file a |'Declaration of Paternity“ formw thin 30 days of receiving
the notice, which M. WLSON did. The Declaration of Paternity
forminstructed himto establish his paternity pursuant to the
Parentage Act within 30 days of receiving the notice. M. WLSON
did that also, filing this proceeding within 30 days of receiving
the notice in the adoption case. Nothing he received told himto

register with the Putative Father Registry provided for in the

12



Adoption Act. 750 ILCS 50/12.1

Even if M. WLSON had searched for the existence of the
Registry he probably would have been unsuccessful. The Registry
has an unlisted nunber. Searching the telephone book or calling
Information would not have helped. Had he exam ned the provisions
of the Parentage Act, the statute under which he filed this action
he woul d not have | earned of the Registry's existence or the
consequences of not registering. The Parentage Act does not
mention the Putative Father Registry.

Al t hough section 12.1 of the Adoption Act requires the Illinois
Departnent of Children and Famly Services to establish the
registry and rules to inplenent its operation, DCFS has promul gated
no rules and has prepared no docunents indicating policies or
procedures for informng affected persons about the existence and
purpose of the Registry. A review of the responses to the FO A
request denonstrates that DCFS has targeted its publicity efforts
| argely at adoptive famlies and their representatives rather than
at putative fathers. Al though DCFS has prepared a brochure for
fathers concerning the Registry, the Departnment has |limted
di stribution of that brochure to specific |ocations such as the
Departnment of Public Aid and certain hospitals. Since M. WLSON
does not receive public aid and since he apparently had no contact
wth a hospital that m ght hand out the brochures, he has never
recei ved one.

Even if he had received this brochure, it would not have told

13




himto register wwth the Registry if there was no adoption action
pendi ng and he wished to preserve his right to bring just a
paternity action under the Parentage Act. In sum there was
virtually no way for DEMETRIUS WLSON to know that if he did not
register with the Putative Father Registry within 30 days after
JULI AN was born, he mght be precluded frombringing an action
under the Parentage Act of 1984 declaring that he was the father of
JULI AN.

Decisions of the courts of this state as well as the United
States Suprene Court have determ ned that depriving a person of a
fundanental liberty interest or a protected property interest
w thout informng himor her of the existence of a requirenent or
an action that nust be taken to preserve that interest violates due
process. In Brenaola-Sorrentino v. Illinois Dent. of Public Aid,
129 I11. App.3d 566, 472 N.E. 2d 877 (1st Dist. 1984), the Illinois
Departnent of Public Aid denied plaintiff certain medical welfare
benefits because she owned assets exceeding the Departnment's
eligibility limt of $400.00. Departnent personnel neglected to
inform Ms. Brengol a-Sorrentino of their asset reduction policy
whereby an applicant for these welfare benefits could legally
reduce his or her assets to becone eligible for nedical assistance
for currently outstanding nedical bills. Because plaintiff did not
avail herself of the opportunity to divest herself of her assets,
she was precluded fromreceiving welfare for those nedical bills.

The court found that the Departnent violated plaintiff's due

14




process rights by failing to advise her of its asset reduction
policy, thus preventing her frombecomng eligible for these
wel fare benefits.

Simlarly, in Gacone v. Schweiker, 656 F.2d 1238 (7th Grr.
1981), an applicant for Social Security lost retirenment benefits
when he did not denonstrate good cause for untinely filing a
request for redeternination of an initial adverse decision. No one
had told the applicant that if he could denonstrate good cause for
mssing the deadline, his failure to request redeterm nation on
tine would be waived. Noting that there were no procedures whereby
applicants would be informed of the existence of the good cause
exception, the court found that the failure to notify M. @ acone
of a right that would prevent himfrom being precluded from
receiving Social Security deprived him of due process.

O simlar inport is the decision of the United States Suprene
Court in Qulloin v, Walcott, 434 US. 246, 98 S.Ct. 549 (1978).
There, a stepfather of an illegitimate child petitioned for
adoption. The natural father who had taken no steps toward
| egitimation over an el even year period was not permtted under
Ceorgia law to withhold consent. He was however provided a best
interest hearing. Al though finding that affording the natura
father a best interest hearing preserved his due process, the Court
neverthel ess found that the natural father's lack of know edge of
the procedure for legitimation until after the adoption action had

been filed precluded the state frompermtting the adoption to go
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forward on the basis of the nother's consent alone w thout the
heari ng.

Each of these cases supports the principle that one cannot be
deprived of a fundanmental liberty interest or a protected property
i nterest without adequate notice of an existing nethod that woul d
preserve or protect that interest. In this case, not only did
DEMETRI US W LSON have no notice that he mght be required to
register with the Putative Father Registry to protect his interest
in his relationshipwith his son, but he was |led to believe
precisely the opposite. He received notices in the adoption action
whi ch inforned himthat what he needed to do to protect his
interest was file the declaration of paternity and file the instant
action. Under these circunstances depriving M. WLSON of his
right to bring an action under the Parentage Act violates due

process under both the 14th Amendnent to the United States

Constitution and Article I, Section 2 of the Illinois Constitution.
b. Substantive Due Process

Applying section 12.1 of the Adoption Act to preclude M.
W LSON from bringing an action under the Parentage Act additionally
deprives M. WLSON of constitutional due process because under the
ci rcunstances the application wul d be overbroad and not adequately
in furtherance of a state interest. The Illinois Suprenme Court has

expl ained the requirenents of substantive due process:

Under substantive due process . . . a statute is
unconstitutional if it inpermssibly restricts a
person's life, liberty or property interest
[cite] . . . If the life, liberty or property

16



interest is a fundanental right, then any
statute limting that right @uay be justified
only by a conpelling state interest and .

must be narromy drawn to express only the
legitimate state interests at stake.'

Peonle v. R G, 131 111.2d 328, 546 N E.2d 533 (1989).
In Bovnton v. Kusner, 112 111.2d 356, 494 N E 2d 135 (1986),

the Court further explained that when the operation of a statute
may interfere wwth the exercise of a fundanental right, then the
effect of that statute nust be subject to strict scrutiny. Under
strict scrutiny, the application of the statute cannot be upheld
unless it is supported by sufficiently inportant state interests
and it is closely tailored to effectuate only those interests.
Bovnton v. Kusner, 494 N E 2d at 141.

As di scussed above, the courts have | ong recogni zed t hat
putative fathers |ike DEMETRIUS WLSON have a fundanental |iberty
interest in asserting their parental status. Lehr v. Robertson
463 U.S. 248, 256, 103 S. . 2985, 2990 (1983); illoin v.

Wl cott, 434 U S 246, 98 S.Ct. 549 (1978); Slawek v. Covenant
Children's Home, 52 111.2d 20, 284 N.E 2d 291 (1972). Because M.

W LSON possesses this fundanmental interest, the application of
Section 12.1 to preclude himfrombringing a paternity action is
subject to strict scrutiny. Under a strict scrutiny standard, such
application violates due process.

The purpose of the Illinois Parentage Act is to achieve for
children "the physical, nental, enotional and nonetary support of
[their parentsl.l' 750 ILCS 45/1.1. Thus, the legislative

obj ective of that statute is to afford children the right to know
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and be with their natural parents as famlies.

Consistent with that objective, the Parentage Act contains
specific provisions for achieving relationshi ps between children
and their natural parents as fanilies. Precluding a putative
father who otherw se qualifies under provisions of the Parentage
Act fromseeking to assert his status as a natural father based
upon a provision of another independent statute, the Adoption Act,
Is inconsistent wth the objectives of the Parentage Act and
constitutes an overbroad application of section 12.1 of the
Adoption Act in violation of due process.

Moreover, application of the registry requirenent to prevent a
paternity action has nothing to do with the purpose of the registry
provision, section 12.1 of the Adoption Act. The stated reason for
the Putative Father Registry contained in section 12.1 is to
determine "the identity and | ocation of a putative father of a
mnor child who is, or is expected to be, the subject of an
adoption proceeding, in order to provide notice to the putative
father." 750 ILCS 50/12.1. Thus, the goal of this statutory
provision is to preserve the rights of putative fathers in adoption
actions and to clarify for purposes of adoption the existence and
identity of a putative father who m ght have an interest in an
adopti on proceedi ng.

There is no adoption proceeding in this case. There is only
M. WLSON s action brought under the Parentage Act. Applying the

registry requirement of section 12.1(b) to preclude a paternity
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action does not serve the stated purpose of the registry provision
Such an application would have nothing to do with adoption. And,

as discussed above, it would pronote a result inconsistent with the
obj ectives of the Parentage Act. Such an application of section
12.1 of the Adoption Act cannot stand up to strict scrutiny and is

a violation of due process.

B .
of JULIAN R 17T .
et st vvFatwietrhRen ' 30 davs of JULIAN's birth
Ld denvi M WISONOf 11 I \ [
t endment to the
1 2 of the
1
The Illinois Supreme Court has explained, on a nunber of
occasions, what equal protection requires. Initially, the Court

has found that the sane analysis is applicable in assessing equal
protection clainms under both the Federal and State constitutions.
Peonle v. Shenard, 152 111.2d 489, 499, 605 N E 2d 518, (1992);
People v. Reed, 148 111.2d 1, 591 N E Id 455, 457 (1992).

The essence of equal protection is that persons who are

simlarly situated be treated sinmilarly by the governnent. Peonle
v. Shenard, 152 111.2d at 499. Both state and federal

constitutional equal protection prohibit the state from according
dissimlar treatment to categories of simlar persons for reasons
whol |y unrelated to the purpose of the legislation that creates the
distinctions. Peonle v. Shenard, 152 111.2d at 499, Rinaldi v.
Yeacrer, 384 U.S. 305, 309, 86 S.Ct. 1497, (1966).

In review ng the governnental reasons for statutory

19




distinctions, the Court has |ooked for the presence of a suspect
classification or a fundanental right. Wen either a suspect
classification such as race or gender is involved or a fundanental
right is inplicated, the Court strictly scrutinizes the statutory
classifications in question to determne if such distinctions are
"necessary to pronote, and [are] narrowmy tailored to serve a
conpelling State interest." Reonle v. Reed, 148 111.2d 1, 591

N E |d 455, 459 (1992).

Simlarly, in Trinble v. Gordon, 430 U S. 762, 97 S.Ct. 1459

t-771 1 involving the effect of illegitinmacy on inheritance, the
Court explained that although illegitimcy was not a suspect class,
it was anal ogous to many of the characteristics of classes which
have been held to be suspect and entitled to a higher |evel of

scrutiny. Trinble v. Gordon, 430 U S at 766-67. The United

States Suprene Court in Gab, 441 U. S. 380, 99 S. Ct.

1760 (1979), has also inposed a strict scrutiny review upon
statutory distinctions based upon gender. See Gaig v. Boren, 429

U.S. 190, 97 S.Ct. 451 (1976).

As di scussed above, the right asserted by DBMETRIUS WLSON, to
establish his status as father to JULIAN, is a recognized
fundanmental right; state interference with that right is subject to
a high level of scrutiny. Moreover, insofar as section 12.1 of the
Adoption Act creates distinctions based upon illegitimcy or
gender, such a distinction also would be subject to strict

scrutiny.
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| mposing the registry requirement of section 12.1 as a
condition to bringing a paternity action under section 7 of the
Parentage Act, 750 ILCS 45/7, results in the different treatnent of
two classes of simlarly situated persons. Under section 7 of the
Parentage Act, both unwed parents, nothers and fathers, may
initiate proceedings to determne the existence of the father and
child relationship of the same child. Thus, in terns of who has
the right and power to assert the existence of the relationshinp,
both the nother and the putative father, who desire to declare a
father-child relationship, stand in simlar circunstances. Both
have an interest in making the identical declaration of parental
st at us.

Yet, the application of section 12.1 of the Adoption Act
creates a distinction. Mthers can assert the existence of a
father-child relationship without conplying with the registration
requi renments of section 12.1. Fathers cannot.

It is this distinction, which burdens the fundanmental right of
a putative father to assert the existence of his parental
relationship with his child, that is subject to strict scrutiny
under settled principles of equal protection. In Caban v.
Mbhamed, 441 U S. 380, 99 S.C. 1760 (1979), the United States
Supreme Court invalidated a statutory provision that afforded
different treatment to unnarried nothers and unmarried fathers of
the sane child in an adoption proceeding finding that permtting

adoptions to occur with only the consent of the nother constituted
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"an overbroad generalization@ involving a gender based
classification in violation of equal protection. The Court
concluded that the disparate treatnment did not adequately pronote
the stated interest of the state to pronote adoptions of
illegitimate children.

As discussed in the argunent pertaining to substantive due
process, application of section 12.1 of the Adoption Act to an
I ndependent action brought under the Parentage Act furthers
obj ectives existing under neither the Adoption Act nor the
Parentage Act. Indeed, such application is contrary to the stated
purpose of the Parentage Act. Accordingly, under a strict scrutiny
review, the distinction created between an unmarried nother and an
unmarried father of the sanme child, each of whom woul d seek to
establish the father-child relationship, as in the decision in
Caban, is an overbroad generalization that affects a suspect class
and burdens a fundamental right. Such a distinction violates equa

protection.

Section 12.1 of the Adontion Act Does Not By Its Terns Bar

C.
Petitioner's Paternity Action Based on Hs Failure to Register
with the Putative Father Reaistrv.

Al t hough the constitutional argunments set out above are
substantial and conpelling, in fact it is unnecessary in this case
for the Court to reach those constitutional arguments. A review of
t he Adoption Act together with the Illinois Parentage Act, 750 ILCS

45/1 & sea., denonstrates that this case can be deci ded on
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statutory construction grounds. Respondent's interpretation of
Section 12.1(g) of the Adoption Act to work as a bar to an
ot herw se proper paternity action based upon the failure of a
petitioning father to register tinely with the Putative Father
Registry fails upon a close reading and analysis of the |aw
Respondent's Mdtion relies specifically upon two subsections of
Section 12.1. One of these subsections, 750 ILCS 50/12.1(h), by
its express terns applies only to adoption matters and thus is
irrelevant to this case. The other subsection, Section 12.1(9)
(which Respondent mstakenly cites as Section 12.1(b)) holds in
part that @a putative father who fails to register with the
Putative Father Registry as provided in this section is barred from
thereafter bringing or naintaining any action to assert any
interest in the child." Apparently Respondent's position is that
the |anguage "any action" should be read to include a paternity
action. \Wenever a word or phrase becones an issue in a |lega
proceeding its strict meaning is not as inportant as the sense in
which it was used by the | awnaki ng body..."' A statute or ordi nance
must receive a sensible construction, even though such construction
qualifies the universality of its language."' Gtv of East St
Louis v. Union Electric Comnanv, 37 111.2d 537, 229 N E. 2d 522, 525

(1967). For the reasons set forth below, the words '#any action"
must be read nmore narrowy, to bar only actions or clains directly
chal l enging an adoption

1. Resnondent's Position i S not nnort v _the Lancr f
the Adoption Act or the Parentaae Act.
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Respondent's interpretation of the work @any" nust fail first
because there is no | anguage to support it el sewhere in Section
12.1, in the renmainder of the Adoption Act, or in the Parentage
Act. First, there is no enuneration in Section 12.1 of the
specific types of actions allegedly barred by a failure to
register.

Mre significantly, when Section 12.1 was adopted no anendnent
was nmade to Section 12a of the Adoption Act, the section on Notice
to Putative Father, to reflect a requirenment that the putative
father register with the registry to preserve his right to bring a
paternity action. This is significant, because Section 12a does
specifically reference the Parentage Act. Section 12a(2) provides
that the Declaration of Paternity which is to be provided to a
putative father in an adoption action to enable himto declare his

interest inchildis toinclude, inter alia, the follow ng

| anguage:
(5) | further understand that [in addition to filing this
declaration] | amalso obligated to establish nmy paternity
pursuant to the Parentage Act of 1984 within 30 days of ny
receiving this notice or, if the child is not yet born
within 30 days after the birth of the child..
The fact that this portion of Section 12a was not anended to
reference an obligation to file with the registry in addition to
filing a court action for paternity suggests that the |egislature

in fact did not intend filing with the registry to be a requisite
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to the maintenance of a paternity action.

Simlarly, there is no reference in the Parentage Act
what soever to the Putative Father Registry or to any requirenent
that one register with that registry in order to maintain a right
to file a paternity action. The absence of such a reference is
glaring and belies Respondent's interpretation of Section 12.1(9).

|f read as Respondent proposes, Section 12.1(g) of the Adoption
Act woul d effect a very significant change in the Parentage Act, as
it would severely limt the right to file an action under that
statute. Such a significant change ought to be found only where
there is explicit language in the Parentage Act supporting it.

The | aw di sfavors repeal by inplication. Decker v University
Gvil Service, Etc., 85 111.App.3d 208, 406 N E. 2d 173, 176 (4th

Dist. 1980). By the sane token, such a significant change by
i mplication ought not to be found.

In Burch v. Hearn, 116 Idaho 956, 782 P.2d 1238 (1989), the
Supreme Court of Idaho reviewed and rejected an interpretation of
that state's adoption statute strikingly simlar to the
interpretation of the Illinois Adoption Act proposed by Respondent
here. "The sole issue on appeal [in Burch] [was] whether a
putative father can bring a paternity action pursuant to I.C S7-
1101 et seq. [the paternity statute] without first filing a notice
of claimto paternity under 1.C. ~ 816-1513(3)." Burch v. Hearn
782 P.2d at 1238-1239.

Section 16-1513(3) of the ldaho Code states as follows:
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16- 1513 Caimof Paternity

(3) Any father of such child who fails to file and
register his notice of claimto paternity and to assune
responsibility for the child shall be barred from _
thereafter bringing or maintaining any action to establish
his paternity of the child. Failure of such filing of
registration shall constitute an abandonment of said child
and shall be prinma facie evidence of sufficient grounds to
support term nation of such father's parental rights in
accordance with section 16-2005, |daho Code.
The | anguage of 1.C 16-1513(3) is remarkably simlar to the
| anguage of Section 12.1(g) at issue in this case. |Indeed, the
| daho | anguage nore easily lends itself to the interpretation
espoused by Respondent BRUMWM TT, as it expressly refers to actions
to establish paternity. The |Idaho Supreme Court, however, flatly
rejected the nmother's contention that the father's paternity action
was barred by his failure to file a claimof paternity. The Court
concluded that the I.C 16-1513(3) ban on paternity actions applies
only to
paternity clains that emerge in the context of an adoption
or termnation proceeding... W conclude that |.C 16-
1513(3) was never intended to prevent a father from
voluntarily comng forward and, in the absence of an
adoption or termnation proceeding, filing an action under
I.C. s7-1101 & sea. to establish his rights and
obligations with regard to the child without first having
filed and registered the notice of claimof paternity

required by 1.C 16-1513(3).
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782 P.2d at 1239-12401 A specially concurring opinion points out
that as the nore conplete procedure, that which establishes a right
rather than nerely a claim the filing of a paternity action is
preferable to the nere filing with the registry; thus the latter
ought not to be a prerequisite to the former. Burch v. Hearn, 782
P.2d at 1240.

The decision in Burch v. Hearn is particularly informative for
this Court. For the reasons set forth above as well as those set
forth below, this Court should follow the exanple of that decision
and reject the interpretation of Section 12.1(g) proposed by
Respondent .

2. Resnondent's Internretation is Bevond the Scone of the
Lo , . : E .

In interpreting a statute, it is the function of the courts
to ascertain and give effect to the intent of the |egislature,
arriving at such intention not only fromthe | anguage enployed in
the legislation, but also fromthe reason and necessity for the
laws, the evils to be renedied, and the objects and purposes to be
obtained."' Peonle v. Aleios, 97 111.2d 502, 455 N E. 2d 48, 52
(1983). See also In Re Marriaae of Antonich, 148 Ill.App.3d 575,
499 N.E 2d 654, 656 (2nd Dist. 1986). Review of the legislative

pur pose behind Section 12.1 of the Adoption Act denonstrates that

"Denmetrius Wlson did file this suit after he received notice

of a pending adoption action regarding his son.  That adoption
action has been disnissed since, however, while the instant
action continues. This case is thus an independent paternity

proceeding as contenplated by the Idaho Supreme Court.
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barring properly filed paternity actions from proceedi ng, based
upon failure of the father to file with the registry, was neither
an intended nor a desired purpose of the legislature in enacting
that provision, but rather was well beyond its intended scope.

The purpose of the Putative Father Registry as stated in
Section 12.1 is "determning the identity and |ocation of a
putative father of a mnor child who is, or is expected to be, the
subj ect of an adoption proceeding, in order to provide notice to
the putative father." Limting the rights of fathers to pursue
paternity actions is not part of the stated purpose of the Putative
Fat her Registry. Conversely, limting those rights in no way
furthers the stated purpose of providing notice to putative fathers
of adoption actions.

Simlarly, limting the rights of fathers to bring paternity
actions is not part of the unstated purpose of the |egislation
The Putative Father Registry is often referred to as the "Baby
Richard Law." The |law was adopted in response to a very specific
event which had received substantial nedia coverage prior to the
law s enactnment: the transfer of the four-year-old child known as
Baby Richard fromthe custody of his adoptive parents, w th whom he
had lived since infancy, to the custody of his natural father, whom
he had never net, based upon the lack of notice to that father of
the adoption proceedings. Thus the unstated purpose of the
Putative Father Registry was to create finality in adoption

proceedi ngs so that ol der adopted children woul d not be uprooted
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fromtheir adoptive famlies.

Limting rights of fathers to pursue paternity actions outside
of the adoption context is not part of this unstated purpose of the
Putative Father Registry nor will the broad interpretation of
Section 12.1(g) proposed by Respondent further that unstated
purpose. Examination of the intent of the |egislature does not
support Respondent's reading of Section 12.1(g).

3. Resnondent's Readinu of Section 12.1(0) is

Contradicted bv Recent Amendnents to the Parentaae
Act .

While the application of Section 12.1(g) of the Adoption Act to
bar the filing of an otherw se proper paternity action for failure
to file with the registry is not supported by the | anguage of the
statute and in no way furthers either the stated or unstated
purpose of Section 12.1, such an interpretation is directly
contradi cted by recent anendments to the Parentage Act. A litera
interpretation of a phrase, such as "any action" in this case,
shoul d not prevail where it "would yield a result inconsistent with
ot her provisions which deal with the same subject and no other
evidence of an intent to repeal or significantly alter those
provi sions can be discerned." Peonle v. Alejos, 455 N.E 2d at 52.

See also Peonle v. Mffitt, 138 IIl1.App.3d 106, 485 N E. 2d 513, 522
(2nd Dist. 1985).

Section 12.1 of the Adoption Act was effective July 3, 1994,

Section 8 of the Parentage Act, that dealing with statutes of

29




limtations, was anmended effective six nonths later, January 1995.
Prior to 1995, the statute of limtations for a father to file an
action to establish the father-child relationship was two years
fromthe birth of the child: [|l1An action brought on behalf of any
person other than the child should be barred if brought later than
2 years after the birth of the child." 750 ILCS 45/8(a)(2), since
amended.  Section 8(a)(l) of the Parentage Act now reads in
rel evant part:
~ Except as otherwise provided in this Section, an

action brought by a party alleging that he or she is the

child s natural parent shall be barred if brought |ater

than 2 years after the child reaches the age o Lorlty

An action brou?h % a party alleging that he is t

child's natural father shall be barred if brought |ater

than 2 years after the child's birth if the party has

foregone his parental rights as nmanifested by his failure

for a period of 36 nmonths to visit, provide support for

or communicate with the child although able to do so.

This limtation on an action brought by a party alleging

that he is the child s natural father does not apply if

(i) the party was prevented from visiting, providing

support for, or communicating with the child by the

child's other parent, another person, or an agency or (ii)

the party |acked know edge of the child's birth

This amendnent is significant for a nunber of reasons. First,
there is no mention of any requirenent that the man all egi ng
himself to be the father file with the Putative Father Registry.
Thus not only did the legislature fail to add such a requirenment to
t he Parentage Act when it adopted Section 12.1, but it failed to do
so at a second opportunity, when it revisited and specifically
addressed the requisites for filing a paternity suit. This is

strong evidence that the legislature did not intend the bar
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Respondent advocat es.

Moreover, the amendnent of Section 8 of the Parentage Act
constitutes a significant broadening of the statute of limtations,
fromtwo to, in nost cases, 20 years. \Wat Respondent proposes is
just the opposite -- elimnating entirely the right to file a
paternity case if no action is taken within 30 days of the child's
birth -- and thus is inconsistent with the Parentage Act.

Additionally, it is inportant to note that the amendnent to
Section 8 limts the right to file a paternity action within the 20
years if there is a failure for 36 nonths to support or conmunicate
with the child, but specifically excludes fromthis limtation
situations in which the father was unaware of the birth of the
child. The Putative Father Registry provisions, however, do not
recogni ze | ack of awareness of the birth or pregnancy as a reason
for failing to register. Again, the statute of limtations in the
Paternity Act is substantially nore |iberal than the correspondi ng
provi sions of Section 12.1 and sinply cannot be reconciled with the
interpretation of Section 12.1(g) advocated by Respondent.

|f Respondent's interpretation of Section 12.1 is adopted,
precisely those fathers the legislature likely intended to protect
when it amended Section 8 of the Parentage Act will be barred from
asserting their parental rights. The prior, two-year statute of
l[imtations worked the greatest hardship on those fathers who |ived
with their children, either alone or with the children's nothers,

during the first two years of the children's lives, and thus saw no
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need to file a paternity action until problens arose with the
children's nothers, sonetines four, six or nore years |ater, at
which point their paternity actions were barred. These same
fathers are anong those least likely to register wth the Putative
Fat her Registry, because they have no reason to anticipate an
adoption action.

| f Respondent's proposed interpretation of Section 12.1(g) is
adopted, the followi ng scenario night occur: a natural father
lives with his child and that child s nother for 10 years begi nning
at the tinme the child is born; he does not file with the registry
within 30 days of the child's birth. Wen the child is 10, the
relationship with the nother breaks down and the father noves out.
He files a paternity action in order to establish his visitation
rights, an action well within the statute of limtations of the
Parentage Act. The action is barred by Section 12.1(g). This
simply is not the result the legislature intended by enacting
Section 12.1 of the Adoption Act. Indeed, it is precisely this
result the legislature sought to prevent when it created the
Putative Father Registry: the wenching of a child froma |ong-
term caretaker. "A statute capable of two interpretations should
be given that which is reasonable and which will not produce
absurd, unjust, unreasonable or inconvenient results that the
| egislature could not have intended." Collins v. Board of Trustees

155 111.2d 103, 610 N E.2d 1250, 1253 (1993). Respondent's

interpretation of Section 12.1(g) leads to just such absurd and
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unreasonable results; it must be rejected.
L | t Child | Ly < : |
E : a) i | | |
I Lt , . .

Entitl i ven i ah v _th rt.

Under the Adoption Act, the responsibility for establishnment
and operation of the Putative Father Registry is vested in the
Department of Children and Famly Services ("DCFSI'). A review of
the materials produced by that Department in response to the FO A
request propounded by Petitioner denonstrates that DCFS does not
interpret Section 12.1(g) in the manner proposed by Respondent.

In none of the materials produced by DCFS is there nmention of
failure to file with the registry acting as a bar to an otherw se
proper paternity action. Mst significantly, DCFS has printed a
pamphl et entitled V Protect Your Rights As a Father" and subtitled
“Make sure your child is not adopted without your consent.”

Al t hough the panphl et has not been distributed widely to putative
fathers, it is clear fromits contents that the panphlet is
directed to such fathers. Nowhere in the panphlet is any statenent
made that registering with the registry is a requisite to the
filing of a paternity action. Mreover, the panphlet includes a
section which poses the question: 'Wat happens if | don't

register with the Putative Father Registry?l' The answer given does

not include any nention of a bar to filing a paternity action
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arising fromfailure to register with the registry.

"[A] reasonable interpretation of a statute by an agency
charged with enforcement of that statute is entitled to great
weight." Pielot Bros. Tradins v Pollution Control Bd., 110
[11.App.3d 752, 442 N E 2d 1374, 1378 (5th Dist. 1982). The

interpretation by DCFS of Section 12.1(g) as not affecting the
right to proceed with a separate and otherw se proper paternity
action is thus entitled to deference by this Court.
[11. coWwLuBl oW

For the reasons set forth above, Respondent's Mtion to Dismss
shoul d be denied and Petitioner DEMETRIUS WLSON shoul d be all owed
to proceed with this case.

Respectful ly submtted,
PRAI RI E STATE LEGAL SERVICES, |NC

by: MARCI' A S, PIERCE
One of the Attorneys for
DEMETRI US W LSON

PRAI RI E STATE LEGAL SERVICES, |NC.
MARCI A S. Pl ERCE

BERNARD H. SHAPI RO

LI NDA A. ROTHNAGEL

Attorneys for Petitioner
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