IN THE UNI TED STATES DI STRI CT COWRT

FOR THE DI STRICT OF NEW MEXI CO

UNITED STATLS BisTRICACOURT..
ALLUGUERGUE, NEW CCURL

pec 2

SYLVIA MARTINEZ, et alN“:T?L 1/(77’4}1577 z
Plaintiffs, | G
-VS - (1, No. CIV 93-1156 LH DJS
BENJAM N J. ROSCCE and |

GERALDI NE M ROSCCE,

ENTERED ON DOCKEIT

Def endant s.

2-2G-GS

MEMORANDUM _ OPI NI ON

TH S MATTER is before the Court

Award of Attorneys' Fees (Docket No. 36).

attorneys' fees in the total amount of $28, 200,

efforts taken by their attorneys at the Legal

Al buquerque, Inc., to obtain injunctive relief.’

were successful, resulting in a pernmanent

this Court on August 22, 1995

affidavits in support of this notion. Def endant

filed a Response to Plaintiffs' Mtion for

and a Menorandum i n Support of

Award of Attorneys' Fees (Docket Nos. 38 and 39).

In light of this evidence in the

presented at

the general famliarity of the Court wth this

extensive factual and |egal

! The Court had previously entered a permanent
1993 (Docket No. 10).

on Plaintiffs

Plaintiffs

Award of Attorneys'

Response to Plaintiffs

record,

nunerous previous evidentiary hearings,

case and

i nj unction,

Motion for

seek

in connection with
Aid Society of

These efforts
i njunction entered by
Plaintiffs have submtted five

Benj am n Roscoe

Fees

Moti on for

and that

conbi ned with

t he

findings which are contained in the two

on Cctober 8,



injunctions it has entered in this matter, the Court finds that a
hearing on this issue is unnecessary. Due process is satisfied so
long as the Court gives the person against whom sanctions are
requested an opportunity to file a brief or otherwi se be heard
before inposing sanctions, as has been done here. See Bral ey v.
Campbel |, 832 F.2d 1504 (10th Gr. 1987). At the trial court
level, the sanction inquiry may properly be Iimted to the record
in nost instances. ld. at 1515.°

For reasons set forth below, Plaintiffs’ nmotion is
granted, and they are hereby awarded $16,955 in attorney fees to be

pai d by Defendants.

ANALYSI S

The traditional "American Rule" ordinarily disfavors the
al | onance of attorneys' fees in the absence of statutory or
contractual authorization. In this case, there is no statutory or
contractual authorization. However, federal courts, in the
exercise of their equitable powers, nmay award attorneys' fees when

the interests of justice so require. Hall v. Cole, 412 US 1

(1973). Several exceptions to the Anmerican Rule have been
recogni zed. The court nmay award attorneys' fees to a successfu
party when his opponent has acted "in bad faith, vexatiously,
wantonly, or for oppressive reasons." |d. at 6. Qher exceptions

2 A hearing i s especially unnecessary where abuse of the judicial process

is abundantly clear from the pleadings and notions filed. See Col orado
Chiropractic Council v. Porter Menorial Hosp., 650 F. Supp. 231, 243 (D. Colo.
1986). \Were the record speaks for itself, @ court should not further protract
the litigation by requiring a hearing. See Shields v. Shetler, 120 F.RD. 123,
127, n.2 (D. Col'o. 1988)
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have been recogni zed but are not relevant here. Plaintiffs assert
what | will call the "bad faith exception" and argue that it would
allow the Court to award attorney fees in the present case.

This Court is aware that the bad faith exception is drawn
very narromy in this Crcuit, and nay be resorted to "only in
excepti onal cases and for donminating reasons of justice."
6 J. MoorE, MooRE' s FEDERAL PrACTICE 1 54.77[2] (2d ed. 1972), cited in
Sterling Energy, Ltd. v. Friendly Nat'1l Bank, 744 F.2d 1433, 1437
(10th Cir. 1984). The Tenth Grcuit nmakes clear that before such
an award is made, a trial judge should make a finding of bad intent
or inproper notive by the guilty party, @along with an explanation
of the factual basis for such a finding. 1d. The Tenth Grcuit
seens to require sufficient information from which it can determ ne
whether or not the trial court is making a finding of "conscious
wrongdoi ng." 1d.

Under this exception, bad faith nay arise both out of the
actions that preceded the lawsuit and the conduct during the
litigation. Hall v. Cole, 412 US. at 15, In addition, the
Suprene Court has held that w Il ful disobedience of a court order
is an independent exception to the American Rule, justifying the
assessnent of attorneys' fees. Alyeska Pipeline Serv. Co. v. The
W derness Soc'y, 421 U.S. 240, 258 (1975). In essence, the narrow
exceptions to the Anmerican Rule effectively limt a court's
i nherent power to inpose attorneys' fees as a sanction to cases in
which a litigant had engaged in bad-faith conduct or wllful

di sobedi ence of a court's orders. Chanmbers v. NASCO, Inc., 501



U S 32, 47 (1991), reh'g denied. The Court concludes that
Def endants' conduct falls under both categories.

In this case, there is anple evidence to justify a
finding that Defendants' defiance of the Court's 1993 injunction
was willful disobedience and that it was in bad faith, vexatious
and want on. Al though the Roscoes are not the plaintiffs in this
action, it was their conduct which necessitated Plaintiffs'
recourse to this Court to enjoin Defendants from further violations
of the Court's prior injunction. The August 22, 1995 pernmanent
injunction, entered followng a lengthy evidentiary hearing and
full briefing by the parties, highlights the bad faith, vexatious
and want on conduct:

. Def endants have engaged in the followng illegal
actions:

(1) On June 1, 1995, Defendant Benjanin J. Roscoe
sent a letter to various VDNA tenants, stating
that the HUD approved nanager for the property
was termnated and that King's Property
Managenent Inc. was taking over managemnent.
He also inforned them that the current | eases
were being superseded by a new nonth-to-nonth
| ease attached to the letter.

(2) Defendant Benjamin Roscoe filed eviction
proceedings in Bernalillo County Metropolitan
Court against Sylvia Martinez, Yvonne Lovato
and El sie Mares, claimng non-paynent of rent
for July, 1995. Robert Salazar is a naned
def endant in these proceedings.

These unilateral attenpts to assume nanagerial duties at
VDNA, to substitute |eases which are not HUD approved
| eases, to demand rents from tenants, to seek evictions
of Plaintiffs and other nenbers of the class, constitute
violations of this Court's prior injunction, t he
Settlement Agreenent, the Regulatory Agreenment (Ex. |),
the terns of Defendants' suspension by HUD (Ex. 5) HUD s
Final Determi nation of Debarnent, (Ex. 7) and other HUD
| aw and regul ati ons.



Injunction at 2 (enphasis added).

These are not acts taken innocently or inadvertently in
violation of this Court's ruling or Of numerous HUD rulings.
Rather, these were intentional acts, inproperly notivated for
reasons of evasion of these rulings and oppression of these
tenants. As | stated in ny oral ruling at the August 18, 1995
hearing, "[IIt is ny belief that M. Roscoe has some view of his
situation here that gives himthe right to disregard the |aws of
the United States and the orders of this Court.” Tr. at 105-106.
This willful and flagrant disobedience of a court order constitutes
an "extraordinary case".

In the Sterling Energy case, the Tenth Grcuit expressed
concern with the "unnecessary burdens on the courts and opposing
parties resulting from congested dockets conbined with dilatory or
ot herwi se vexatious tactics on the part of attorneys or their
clients." Id. at 1437-38. The Court has searched this district's
docket and finds 14 cases showi ng Roscoe as a litigant (11 times as

a plaintiff), including one against Robert Salazar. ® In a

menor andum opi ni on dismssing that case, Chief Judge John Conway

summari zed the posture of M. Roscoe as a litigant in this
district:
Plaintiff has a | ong hi story of
litigation against the United States before
this Court. Virtually all of these lawsuits

involve simlar clainse against HUD or its
enpl oyees. Moreover, practically all of these

: This action alleged that Robert Salazar, an enployee of HUD, had
deprived M. Xoscoe of his due process rights by conmitting perjury to a grand
jury. Roscoe v. Salazar, No. OV 95-0936 JCULCS (D.NM).
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clainms have been dismssed or found to be
frivol ous. Including this matter, Plaintiff
has filed ten lawsuits against federa

enpl oyees. Brief for Defendant at 6-7. As a
result of all of these frivolous suits, Senior
Judge Mechem enjoined Plaintiff Roscoe from
filing any further actions whatsoever in this
district, unless represented by a |icensed

attorney or by specific approval of a district
j udge. Roscoe v. United States, No. ClV 94-

0638 M (D.N. M Cctober 17, 1995).

This lawsuit, when coupled with all of
Plaintiff's previous actions |eads to but one

concl usi on: Plaintiff Roscoe has enbarked
upon a course of harassnent against the United
States and its enployees. Plaintiff's

behavi or has wasted scarce judicial resources,
the time and energy of numerous federa

enpl oyees, and federal funds. Therefore,

Plaintiff shall be ordered to pay the United

States its costs and fees for this litigation
Roscoe v. Salazar, No. CV 95-0936 JCLCS (D.NM Decenber 11,
1995).

On Cctober 2, 1995, M. Roscoe filed a civil action in
the Metropolitan Court, suing the undersigned judge, alleging that
his actions in this case are "inconpetent and/or malfeasant and/or
m sfeasant and/or malicious, are in violation of Plaintiff's
constitutional rights, are outside the scope of [Judge Hansen's]
subject-matter jurisdiction.” This action was swiftly and
summarily dismissed by the Metropolitan Court judge. The Court has
read a pleading M. Roscoe sent on Septenber 15, 1995, to this
Court's law clerk, threatening to report her "recalcitrance to the
proper disciplinary boards" if she did not take certain actions

Wiile not pertaining directly to the |[Iandlord-tenant
di spute before the Court in this matter, these actions illustrate
t he unnecessary burdens which Defendants have placed upon this
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court with their dilatory, oppressive, threatening and otherw se
vexatious tactics. Vexatious is defined as "troubl esone;
annoying. . . . disorderly." Listed synonyns include: disturbing,
provoking, irritating. RANDOV HoUSE UNABRIDGED DicTionaRY 2117 (2d ed.
1993). This Court agrees with Judge Conway's conclusion that M.
Roscoe's litigation strategy includes a course of harassnent; it is
a troublesome and provoking strategy which has wasted scarce
judicial resources. | conclude that the notivation for these
tactics in this case has been to attenpt to avoid Defendants'
obligations under the |aw and under court orders and to attenpt to
sidestep the effect of these orders. | further conclude that
Def endants' conduct which necessitated Plaintiffs' recourse to this
Court was conscious wongdoing underwitten by bad intent and
i mproper notive. This conclusion justifies an award of attorney
fees to Plaintiffs.

Def endants have not established that they are indigent,
yet they refuse to hire an attorney to handl e these | egal matters.
Because of Defendants' |ack of legal training, their pleadings are
general ly confusing and unhel pful to the court, as are their court
appear ances. The pro se status of Defendants and their
obstreperous tactics contribute significantly to the vexatious
nature of this litigation. These problens are noted and addressed
by the above-nentioned order of Senior Judge Mechem

Plaintiffs are | ow income individuals who have retained
the Legal Aid Society of Al buquerque, Inc., to represent their

legal issues in this landlord-tenant law suit. . The Legal Ad
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Society does not require its clients to pay attorneys' fees. Upon
initial review of this notion, the Court was concerned about
whet her it would be proper to award attorneys' fees to a not-for-
profit organization.

Plaintiffs cite the Court to some cases wherein attorney
fee awards to non-profit |egal services organizations were awarded
or upheld under 42 U S C § 1988, see, e.g., Blumv. Stenson, 465
U S 886, 893 (1984); New York Gaslight Cub, Inc. v. Carey, 447
U.S. 54, 70-71, n-9 (1980); or under the Federal Age Discrinnation
in Enpl oyment Act, see Rodriguez v. Taylor, 420 F. Supp. 893 (E. D
Pa. 1976). The rationale used in these cases is based upon the
| egislative history of the applicable acts. Plaintiffs do not cite
the Court to any cases wherein attorney fee awards to non-profit
| egal services organi zations were awarded or upheld under the "bad
faith" exception to the Anerican Rule.

In cases qualifying under the bad faith exception, "the
underlying rationale of 'fee shifting is punitive and the
essential elenment in triggering the award of fees is therefore the
exi stence of 'bad faith' on the part of the unsuccessful litigant."
Al yeska Pipeline Serv. Co. v. The Wlderness Soc'y, 421 U S. 240,
258-59 (1975). In the rare instance where fees are awarded under
this exception, the legal and financial status of the recipient of
the fees is not the critical inquiry--rather, it is whether the
amount awarded will tend to deter such future conduct.

In Rodriguez v. Taylor, supra., the court considered the

i ssue of whether Community Legal Services, Inc., a publicly-funded



agency that provides civil legal services for certain qualified
i ndi gent persons, Was entitled to receive attorney fees under the
Federal Age Discrimination in Enployment Act. The court concluded
that an award of such fees was appropriate. The court noted that
it "is of no nmonent that the plaintiff hinmself nmay not owe or
otherwi se be obligated to pay counsel an attorney's fee, because
the statute provides the attorney with a direct interest.” Id. at
895.
The Court went on to state:

There is no |ogical reason to |essen

defendant's burden sinply because an indigent
plaintiff obtains representation by an entity

such as CLS The extent of “defendant's
liability should not depend upon the ability
of plaintiff to hire private counsel. Becauseé

CLS is publicly financed, reinbursenent to it
for the time and effort its attorneys and
staff expended in vindicating the rights of
plaintiff individually and the plaintiff class

is all the nore conpelling. By awarding
reasonable fees to CLS, its limted resources
will be increased to expand its present

services, or conversely, the sane services nmay

be rendered with |less expenditure of public
f unds. In either event the public benefits,

and at no greater expense to defendants than
if plaintiffs had privately retained an
attorney.

Ild. Based on this rationale, the Court concludes that it would be
proper to inpose attorney fees agai nst Defendants, despite the fact

that Plaintiffs' representation was provided wthout expense to

t hem



AMOUNT _OoF AWARD

Defendants do not effectively dispute the factual
all egations of the affidavits submtted in support of Plaintiffs
mot i on. The affidavits appear to set forth the relevant
information that nust be taken into account in awarding counsel
fees, wunder the guidelines of Ranbs v. Lamm 713 F.2d 546 (10th
Gr. 1983). M. Karen J. Meyers and her assisting attorneys, A nma
Rosa Del gado, James Ogass, and Gabrielle L. Marks, are al
enpl oyed as attorneys at the Legal Aid Society of Al buquerque, Inc.
The affidavits itemze the dates, hours, nature of work and
services, and identification of personnel that perforned attorney
services on behalf of Plaintiffs.

As a starting point, | have considered the issue of
whet her the nunber of hours listed in each affidavit was reasonably
spent by Plaintiffs' attorneys. | have considered the nunber of
hours reported by each | awer- --Ms. Meyers clains 52.8 out-of-court
hours and 5 in-court hours; M. Delgado clains 31.8 out-of-court
hours and 5 in-court hours; M. Ogass clains 32 out-of-court hours
and 4 in-court hours; and Ms. Marks clainms 76.2 out-of-court hours.
| have scrutinized the hours allotted to specific tasks and have
considered what 1is reasonable in this case considering the
conplexity of the case, the nunber of reasonable strategies
pursued, and the responses necessitated by the nmaneuvering of the
ot her side. | have considered the potential duplication of

services. Besides the blanket assertion that the fees being sought



are unnecessary and excessive, potential duplication is the primry

obj ection of Defendants to the anmpbunt of these fees.

| note that M. Meyers' affidavit states that she

exercised billing judgnent and did not report all hours spent on
the litigation. | note that Plaintiffs are not seeking fees for a
third-year |aw student who worked 85 hours in this matter. | note

that the fees incurred by M. Ogass were primarily related to the
Metropolitan Court proceeding, Whereas the other three |awyers’
time was spent in this federal court proceeding. The Metropolitan
Court proceeding was precipitated by sone of the sane illegal
conduct as was this proceeding. There is no evidence before the
Court as to whether any fees were awarded agai nst Defendants in the
Metropol itan Court proceeding.

The pleadings prepared by Plaintiffs' counsel are anong
the finest the Court has had the opportunity to review  The Court
notes the short tinme franme involved in this type of proceeding
which partially justifies nore than one attorney working on this
matter. The weviction hearing in this matter was originally
scheduled in Metropolitan Court for July 25, 1995 and a notion and
menor andum in support of a tenporary restraining order were filed
in this Court on July 27, 1995. A hearing was held on July 28,
1995. Various pleadings were filed by Defendants and responded to
by Plaintiffs on August 16, 1995. A second hearing was held in
this Court on August 18, 1995 and the Permanent |Injunction was
entered on August 22, 1995. In light of the intensity and scope of

the proceedings in tw judicial forums, | am unable to conclude



that the fees sought reflect unnecessary duplication. Utilizing
nore than one attorney under these circunstances was reasonable.
In fact, in light of all circunstances, jncluding the |egal and
factual conplexity of the mtter, coupled with the short time
frame, | conclude that the number of hours charged is reasonabl e.

The Court next turns to the issue of what is a reasonable
hourly rate of conpensation. The establishment of hourly rates in
awarding attorneys' fees is within the discretion of the trial

judge who is famliar with the case and the prevailing rates in the

area. Gurule v. Wlson, 635 F.2d 782, 794 (10th Gr. 1980) .
Plaintiffs seek an hourly rate of $175 for Ms. Meyers, who has been
a licensed attorney since 1978, gan hourly rate of $125 for M.
Del gado and Ms. Marks, who have been |icensed attorneys since 1991
and $110 per hour for M. (rgass, who has been a licensed attorney
since 1992.

In the civil rights case of Ranbs v. Lanm the Tenth
Crcuit noted that when Congress epacted 51988, it made no
distinction between the conpensation (o pe awarded to private
lawyers and that to be awarded to lawers yorking in publ i ¢

interest law firms. 713 F.2d at 551. That Court also noted that

salaried public interest firm|awers should be assigned a billing

rate equal to their counterparts in expertise in private practice.

Id. at 555. The Court is instructed by Rambs to “establish, from

the information provided to it and fromits own analysis of the

| evel of performance and skills of each | awer whose work is to be

conpensated, a billing rate for each |awer based upon the norm for
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conparable private firm lawers in the area in which the court
sits...." 1d.

The burden of production here is upon the Plaintiffs, who
have submtted an unrebutted affidavit from Philip B. Davis, which
states that his expert opinion is that these hourly rates are
reasonable. In Bee v. Geaves, 910 F.2d 686, 689, n.4 (10th Cr.
19901, the Tenth Crcuit stated,

[Al district judge may turn to [his] own

know edge of prevailing market rates as well

as other indicia of a reasonable market rate.

See Lucero v. Gty of Trinidad, 815 F.2d 1384,

1385 (10th Cr. 1987). W have also noted

that expert testinony on appropriate fees "is

not very helpful." Rarnos v. Lam 713 F.2d

546, 555 n.6 (10th Cir. 1983).

The opinion of M. Davis that the prevailing Al buquerque nmarket
rate for an attorney with 17 years of experience is $175, for an
attorney with 4 years of experience is $125, and for an attorney
with 3 years of experience is $110, does not conport with this
Court's know edge of prevailing market rates. This evidence will
be disregarded. G ven the absence of information about prevailing
market rates, | will turn to other indicia of a reasonable narket
rate, as provided by Congress in the Equal Access to Justice Act,
28 U S.C. 82412 (EAJA). This approach was cited with approval in
Lucero v. Gty of Trinidad, 815 F.2d 1384 (10th dr. 1987).
Conparing the EAJA rates with ny know edge of the prevailing market
rate, | conclude that these rates ($75/ hour/ maximunm) are a bit |ow
in the Al buquerque market for an attorney of M. Meyers' experience
and expertise level. One hundred dollars per hour is a reasonable

rate for Ms. Meyers; the $75 per hour rate for the other three
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attorneys is reasonable. Based upon these rates, Defendants are
liable in the amount of $5780 for fees for Ms. Meyers and $11, 175
for the conmbined fees of the other three attorneys, for a total of
$16, 955. This is an amount substantial enough in size to punish
and deter Defendants from further bad faith conduct in this Court.

A Judgenent shall be entered in conformance with this Menorandum

Qpi ni on.
UNITED WSVDISTRICT JUDGE

For Plaintiffs: Karen J. Meyers
Al ma Rosa Del gado
Legal Aid Society of
Al buquer que, | nc.
Al buquer que, New Mexico

Pro Se Defendants: Benjami n J. Roscoe
Geral dine M Roscoe
Al buquer que, New Mexi co
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