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. ;1 IN THE UNITED STATES DI STRI CT COURT P

1 i‘ FOR THE DI STRICT OF NEW MEXI CO 1517239

CSYLVIA MARTINEZ, et al.,
Pl aintiffs,

VS. No. CV-93-1156 LH DJS

BENJAM N J. and GERALDI NE
M ROSCCE,

Def endant s.

VEMORANDUM | N SUPPORT OF PLAI NTI FFS' MOTI ON
FOR AWARD OF ATTORNEYS FEES

| NTRODUCT] ON

On Cctober 8, 1993, this Court entered an Order
Certifying Cass Menbership and Ganting Pernmanent |njunction
("I'nfunction") against Benjam n and Ceral di ne Roscoe
(" Defendants") which, anong other things, prohibited the
Def endants from assum ng managerial duties at VDNA,
substituting | eases which are not HUD approved | eases,
demanding rents from and seeking to evict tenants, and
violating the various rules and regulations inplenmenting 8 236
of the National Housing Act.

In June 1995, Defendant Benjam n Roscoe sent a letter to
VDNA tenants, stating that the HUD approved nanager for the
property was termnated and that Roscoe's own nmanagenent

conpany was taking over nmanagenent. Per manent | njunction




entered on August 22, 1995 ("Permanent Injunction"), 1 I(1).
He also inforned tenants that the current |eases were being
superseded by a new |lease, and filed eviction proceedings in
Bernalillo County Metropolitan Court against three VDNA
tenants, claimng non-paynent of rent. Per manent | njuncti on,
1 1(1) and 1(2).

Thereafter, Plaintiffs retained the Legal Aid Society of
Al buquerque, Inc. to obtain injunctive relief to enjoin the
Def endants from further violating the Court's Injunction of
Cct ober 1993. On August 22, 1995, this Court entered a second
Permanent Injunction in this action based, in part, on its
finding that Defendants engaged in illegal actions that
violated this Court's Injunction of OCctober 1993, the
Settlement Agreement, the Regulatory Agreenent, the ternms of
Def endants' suspension by HUD, HUD s Final Determ nation of
Debarnent, and other HUD | aw and regul ati ons. Per manent
Injunction, f[ I.

| ATTORNEYS FEES REQUESTED

Plaintiffs seek attorneys' fees, in the total anount of
$28,200.00, for the efforts required to force conpliance

with this Court's Cctober 1993 Injunction. The affidavits of
Karen J. Meyers, Al na Rosa Del gado, Janes Orgass, Gabrielle
Marks, and Philip B. Davis are attached hereto as additional
support for the fees requested herein. Wrk was perforned in

this matter by a nunber of attorneys, including counsel of



record in addition to other counsel. The work perfornmed by
each is detailed in the attached affidavits.

Karen J. Meyers, Esu.

57.8 hrs. @ $175/hr. $10, 115. 00
Al ma_Rosa Del gado, Esaq.

36.8 hrs. @%$125. 00/ hr. $ 4, 600. OO
Janes Orsass, Esaq.

36.0 hrs. @ $I1 0 QO hr. $ 3, 960. OO
Gabrielle Mrks, Eso

76.2 hrs. @ $125/hr. $ 9,6525. 00

G ndv_Hendrickson, Law derk
85 hrs. @$ 45.00/ hr. No Charge

1. AN AWARD OF ATTORNEYS' FEES IN TH S CASE | S PROPER

The traditional "Anerican Rule" ordinarily disfavors the
al l owance of attorneys' fees in the absence of statutory or
contractual authorization. However, federal courts, in the
exercise of their equitable powers, may award attorneys' fees

when the interests of justice so require. Hall v. Cole, 412

UsS 1, 4 93 S.C. 1943, 1946, 36 L.Ed.2d 702 (1973).

Federal courts do not hesitate to exercise this inherent
equi t abl e power whenever overriding considerations indicate
the need for such recovery. Id. Courts have uniformy held
that a party's acting in "bad faith" is grounds for an award
of attorneys' fees. "It is unquestioned that a federal court
may award counsel fees to a successful party when his opponent
has acted 'in bad faith, vexatiously, wantonly, or for
oppressi ve reasons.' In this class of cases, the underlying

rationale of 'fee shifting' is, of course, punitive, and the



essential elenment in triggering the award of fees is therefore
the existence of 'bad faith' on the part of the unsuccessful

litigant." 1d.; See also Alveska Pipeline Service Co. v. The

Wlderness Societv, 421 U S. 240, 95 S.C. 1612, 44 L.Ed.2d

141 (1975) (recognized "bad faith" exception).
Under the "bad faith" exception, bad faith may arise both
out of the actions that preceded the |law suit and the conduct

of the litigation. Hall v. Cole, 412 U S at 15, 93 S.Ct. at

1951; McQuiston v. Marsh, 707 F.2d 1082, 1086 (9th Cr. 1983)

("Bad faith may be found either in the action that led to the

[awsuit or in the conduct of the litigation."); Kraeqer V.

Sol onon _sc Fl anagan, P. A, 775 F.2d 1541, 1543 (11th G r. 1985)

("The exception also enconpasses bad faith acts preceding and

during litigation."); Dogherra v. Safewav Stores, Inc., 679

F.2d 1293, 1298 (9th Cir. 1982) (sane).

In addition, courts consistently hold that wllful
di sobedi ence of a court order is an independent exception to
the American Rule, justifying the assessnment of attorneys’

fees against a defendant. Al veska Pipeline Service Co. v. The

Wl derness Society, 421 U S. at 258; Kraeger v. Sol onmon &

Fl anagan, P.A., 775 F.2d 1541, 1543 (11th Gr. 1985).

These grounds for awarding attorneys' fees are clearly

established in the Tenth Crcuit. See Ryan v. Hatfield, 578

F.2d 275, 277 (10th Gr. 1978), citing Hall v. Cole, 412 U.S.

1, 4-5, 93 S.Ct. 1943, 1946, 36 L.Ed.2d 702 (1973); J. Mbore,
W Taggert & J. Wcker, 6 More's Federal Practice 7 54.77[21,




at 1709 (2d ed. 1976); Newran v. Piqgie Park Enterprises,

Inc.., 390 U.S. 400, 402 n. 4, 88 S.Ct. 964, 19 L.Ed.2d 1263
(1968) .

In determning the propriety of a bad faith fee award,
the inquiry focuses on the conduct and notive of a party.

Kraeger v. Solonon & Flanasan, P. A, 775 F.2d 1541, 1543 (1li1th

Gr. 1985). In this case, there is anple evidence to justify
a finding that Defendants defiance of the Injunction was in
bad faith, vexatious, and wanton, necessitating Plaintiffs'
recourse to this Court to enjoin Defendants from further
violating the Cctober 1993 Injunction.

In the Permanent Injunction, this Court found that
Def endants' conduct prior to Plaintiffs' npbst recent request
for injunctive relief was illegal and directly violated the
I nj uncti on. Permanent Injunction, y |I. As set forth in
Plaintiffs' Supplenental Menorandum in Support of Plaintiffs'
Motion for Prelimnary Injunction, Defendants' claim that the
I njunction of October 1993 was anbi guous is not an excuse for
nonconpl i ance. In addition, both counsel for Plaintiffs and
HUD advi sed Defendants that their proposed actions were in
conflict with the prohibitions of the Injunction. Def endant s
chose to disregard this warning. Therefore, Defendants’
failure to determ ne whether or not their actions were in
conpliance with the Injunction constitutes bad faith and well

as willful disobedience of this Court's Injunction.



Consequently, an award of attorneys' fees in this case is
appropri ate.

[11. ATTORNEYS' FEES AWARDS FACTORS

In Ranbs v. Lamm 713 F.2d 546 (10th Gr. 1983), the
Tenth Grcuit set out the factors to determne attorneys' fees

in civil rights cases, citing Henslev v. Eckerhart, 461 U S

424 (1983). "The nDSt useful starting point for determning
the amount of a reasonable fee is the nunber of hours
reasonably expended on the litigation nmultiplied by a

reasonable hourly rate." Ramps, 713 F.2d at 552. See al so

Blum v.. Stenson, 465 U.S. 886, 888, 893 (1984). These

factors equally apply to fees awarded pursuant to the court's
equi t abl e powers.
V. HOURS REASONABLY AND NECESSARI LY SPENT
The affidavits filed by counsel provide the basis for

cal culating the hours on which attorneys' fees should be

awar ded. These affidavits satisfy the Ranpbs court's

requirement that time records be "neticulous [andl

cont enpor aneous. " 713 F.2d at 553.
In determining what is a reasonable tine in which to
perform a given task or to prosecute the litigation
as a whole, the court should consider that what is
reasonable in a particular case can depend upon
factors such as the conplexity of the case, the
nunber of reasonable strategies pursued, and the
responses necessitated by the naneuvering of the
ot her side.

a. at b554. The tine summaries included in counsel's

affidavits detail their efforts in prosecution of this case as




well as the time spent thereon, and denonstrate that the hours
counsel spent were reasonabl e and necessary.

The hours spent by Plaintiffs' counsel reaped substantia
benefits for Plaintiffs and the O ass they represent, who, as
a result of the Permanent Injunction, are secure in the
continued benefits of their low incone 8 236 housing, and are
assured that they will not be subject to illegal |ease
provi sions, rent increases, and inproper evictions. VWhen
plaintiffs "have obtained excellent results, their attorney

shoul d recover a fully conpensatory fee." Henslev v.

Eckerhart, 461 U. S. at 435.

V. MARKET RATES AND PREVI QUS FEE AWARDS

Plaintiffs' counsel are entitled to at |east the
reasonable hourly rates requested in their affidavits. These
rates are based on prevailing market rates for "what |awers
of conparable skill and experience practicing in the area in
which the litigation occurs would charge for their tine."

Ranos 713 F. 2d at 555. Plaintiffs' counsel have established

their particular experience in their respective affidavits.
Their skill and experience entitles counsel to the rates set
forth in their affidavits. See Affidavit of Philip B. Davis.
The determ nation of prevailing market rates for private
counsel of conparable experience and skill in the rel evant
community in providing conparable |egal services is also

relevant to the Court's assessnent of appropriate hourly



rates. Blumv. Stenson, 465 U.S. at 895, 895-96 n. 11. See

Affidavit of Philip B. Davis.

The Legal Aid Society does not require its clients to pay
attorneys' fees. However, this contractual arrangenent
between Plaintiffs and counsel, necessitated by Plaintiffs
inability to pay counsel's hourly rates, is no bar to a fee
award to Plaintiffs' counsel, nor does it affect the
reasonabl e hourly rates, based on the market, to which counse

are entitl ed. See Blum v. Stetson, 465 U S. 886, 893 (1984)

(attorney fee award to a non-profit |egal services
organi zation under 42 U S.C. 5 1988 was appropriate) ; New York
Gaslight Gub, Inc. v. Carey, 447 U S. 54, 70-71, n. 9 (1980)

(sane); King v. Palner, 906 F.2d 762, 766 (D.C. Cr. 1990),

rev'd on other grounds, 950 F.2d 771 (D.C.Cr. 1991);

Rodrisuez v. Taylor, 420 F. Supp. 893 (E.D.Pa. 1976); Frvar V.

Johnson, 93 N M 485, 601 P.2d 718 (1979) (no distinction

bet ween whether an attorney is in private practice or paid by
a non-profit |egal services progran)

In view of the "excellent results" achieved, the quality
of the services rendered, their experience in federa
litigation, and the prevailing fees paid to New Mxico
attorneys of conparable experience, Plaintiffs' counsel are
entitled to the hourly rates requested herein.

VI. FEES FOR OBTAI NI NG FEES

It is well established that the tine expended in proving

and pursuing the fee claimitself is to be conpensated as any



other attorney tinme. Love v. Mayor, City of Cheyenne,

yyzom' ng, 620 F. 2d 235 (10t h CGr. 1980). Under si gned counsel ,

whose role in this case involves the prosecution of this

motion for fees and costs, has submitted their affidavits
detailing their time and costs to date. Based on Defendants'
opposition to the requested award of fees and costs, counsel's
work is not conplete. Evi dence of counsel's additional tinme
spent and expenses will be proved through suppl enental
affidavits.

CONCLUS| ON

Plaintiffs' request for attorneys' fees and costs, plus
applicable gross receipts tax, together with interest thereon,
is reasonable and well supported and should be awarded in its
entirety.

Respectful ly subm tted,
LEGAL AID SCCI ETY OF ALBUQUERQUE, | NC.
By:

Karen J. Meyers

Al ma Rosa Del gado

Attorneys for Plaintiffs

121 Tijeras, N E, Suite 3100
Al buquer que, New Mexi co 87102




