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WALLACE, Circuit Judge:

Gilligan appeals from a judgment entered after a court trial on his employment discrimination
action againgt the Department of Labor (Department) under Title VII of the Civil Bights Act of
1964,42 U.S.C. section 2000e et seq. The district court had jurisdiction pursuant to 28 U.S.C.
sections 1331 and 1343(a). We have jurisdiction over this timely appea pursuant to 28 U.S.C.
section 1291. We aflkm.

The Department’s Portland office has employed Gilligan as a compliance specidist in its Wage
and Hour divison since 1976. In 1988, Gilligan applied for a newly created position: an
additional assistant district director in the Portland office. He was not sdlected to be in the
group of three findists, which consisted of one man and two women. Gilligan, who is a white



male, believed that the denial of this promotion resulted from illegal discrimination on the basis
of gender and brought this Title VII action againgt the Department.

At tria, Robert Provencio, the Portland Digtrict Director, who was among those who had
responsibility for hiring the new assstant director, testified that the hiring decison was made
entirely on merit without reference to any applicant’s gender. On the other hand, Gilligan
presented compelling evidence that gender played a significant role in the decision. According
to the testimony of the other assistant director in the Portland office, Ralph Rnipe, the then
Assgtant Regional Administrator in Seattle, Wilbur Olson instructed Gripe and Provencio,
that “[t]he only thing that would be acceptable upstairs would be the sdlection of a female
manager [for the new Portland position].”

The digtrict court did not believe the Department’s and Provencio’'s position that the applicants
gender played no role in the decision. Instead, the district court accepted Gilligan's allegation
that gender did, in fact, play a role. However, because the Department had a well-established
afknative action plan, the district court held that the Department’s consideration of applicants
gender was lega and dismissed the action.

An applicant’s gender can be considered as a factor in hiring “pursuant to an aflirmative action
plan that represents a moderate, flexible, case-by-case approach to effecting a gradual
improvement in the representation of minorities and women.” Johnson v. Trangportation
Agency, Santa Clara County, California, 480 U.S. 616,642 (1986) (Johnson). ABirmative
action plans may consider gender as a factor as long as the plan does not “unnecessarily
trammel[ ] the rights of male employees or create] | an absolute bar to their advancement.” 1d.
at 637-38. Gilligan does not challenge the legitimacy of the Department’s plan; therefore, we
need not decide whether it “unnecessarily trammels’ the rights of male employees or creates an
advancement bar.

Instead, Gilligan argues that the hiring officias, Provencio and Olson, did not rely upon the
plan. Pointing to Provencio’s testimony that applicants gender was not a factor, Gilligan
concludes that the afkmative action plan was not relied upon and that any preference given to
women was outside the plan and thus violative of Title VII. The mere existence of an
af%mative action plan, he argues, cannot supplant the need to show that hiring decisonmakers
relied, in fact, upon such a plan.

The district court, however, did not find that the Department’s hiring officers relied upon the
plan, nor did it hold that the mere existence of an aflkmative action plan inoculates employers
from Title VII liability. A close reading of the district court’s opinion reveals that it found that
the “employment decison . . . appears consistent with the Department of Labor’s aflirmative
action plan.” The district court commented that even though Department officias never sad
they relied upon the plan, “what they said [did not] control[ 1. It was what | found the facts to
be.” Thus, ruling that the statements of a few Department officials were not necessarily
determinative of Department actions, the court examined the Department involvement as a
whole. The court placed the hiring decision in the context of the entire Department’s aggressive
aEirmative action plan and found that applicants gender was a factor legaly considered under



the Department’s aflkmative action plan. We, therefore, understand the district court’s
disposition as resting upon an unusual proposition: even if the hiring official did not, in fact,
rely upon an affirmative action plan, so long as the hiring was consistent with the plan when
taking applicants gender into his hiring decision, the Department did not violate Title VII.

We review legd questions in Title VII actions de novo and review a digtrict court’s underlying
findings of fact under a clearly erroneous standard. Fuller v. City of Oakland, 47 F.3d 1522,
1527 (9th Cir. 1995). The digtrict court’s finding as to the credibility of an employer’s proffered
reason for adverse employment action is reviewed under the clearly erroneous standard. St.
Mary’s Honor Center v. Hicks, 113 S. Ct. 2742,2756 (1993) (St. Mary’s Honor Center).

I

Gilligan chalenges the digtrict court’s decision on two grounds. First, relying on Cerrato v. San
Francisco Community College Digtrict, 26 F.3d 968,976 (Sth Cir. 1994), he asserts that the
mere existence of an a&mat&e action plan cannot shield an employer from Title VII liability.
He argues from this that the mere existence of an aErmative action plan cannot give rise to the
presumption of no discrimktory intent. The district court, however, did not rule that the mere
existence of an affirmative action plan establishes a presumption that it was relied upon.

Rather, the district court found that the Department had such a plan in place and that the hiring
officials actions were consistent with it.

Gilligan further argues that the court could not ignore the evidence that the Department did not
rely upon the plan. He points to the following testimony of hiring official Provencio:

Q: [D]id affirmative action and the department’s afErmative action plan and goals play any part
a al in your decison to select Mrs. [Sic] Yerger for this job?

A. No. | sdlected the best person for the job.

Gilligan ingsts that the court found that the Department actuahy relied upon the aRknative
action plan, and argues that this testimony renders the court’s finding clearly erroneous.
Gilligan mischaracterizes the district court’s findings. We repeat that the district court did not
find that the officials actuahy relied on the aRrmative action plan. Rather, disbelieving
Provencio’s protestations, it found that the hiring decision actualy did take into account
applicants gender, and that the decison was consistent with the Department’s atlirmative
action plan.

v

This brings us to the centra question on appesal: was the district court correct in ruling that
hiring decisions congistent with an existing aflirmative action plan -- but made without the
decisonmakers actua reliance on the plan -- are legal. Our andysis must focus on what
“reliance’” means in an indtitutional context. That determination is not easy.

Johnson  states:




Once a plaintiff establishes a prima facie case that race or sex has been taken into account in an
employer’s employment decision, the burden shifts to the employer to articulate a
nondiscriminatory rationae for its decison. The existence of an a5Gmative action plan
provides such arationale. If such a plan is articulated as the basis for the employer’s decision,
the burden shifts to the plaintiff to prove that the employer’s justification is pretextual and the
plan is invalid.

480 U.S. at 626. Although Johnson states that for the purposes of burden shifting, reliance on a
plan is necessary, nothing in Johnson requires that a trial court accept as true one employee’'s
“articulated” reason for a hiring decison. To determine the validity of proffered reasons in
hiring decisions, a tria court must be free to move beyond the stated motives of one employee
and to examine the hiring organization (here, the Department) as a whole. Comments
indicating a lack of reliance, especialy when made by the person in charge of the hiring, are
important, but not necessarily dispositive of whether the employer (the whole Department)
practiced illegal discrimination.

Nor does the Department lose by default because the district court rejected the Department’s
proffered reason for the disparate treatment, i.e., merit. The Supreme Court has stated that
even if an employer's proffered reason is found pretextua, victory is not handed to the plaintiff
as punishment for the employer’s “fibbery.” See St. Mary’s Honor Center, 113 S. Ct. a 2755.
Thus, Gilligan retained the burden to show illegal discrimination. See id.

Gilligan did not show illegd discrimmation. While the district court did accept Gilligan’'s claim
that gender was a factor in the hiring officials decision, the use of gender as a factor does not
necessarily congtitute illegal discrimination. The Department was free to consder gender as a
factor pursuant to an aBrmative action program. Johnson 480 U.S. at 640-41. What is unclear
is whether the Department’s hiring officials actualy had to rely on the aflirmative action plan or
whether their consideration of gender would be lega as long as they acted consistently with the
plan.

We rule that in an ingtitutional setting, it is not neces&ly determinative whether the hiring
officias actualy relied upon the plan as long as they acted consistently with it. We reach this
decision because the focus must be on the hiring decision itself and the hiring organization as a
whole. In result, a hiring official who acts consistently with a plan is indistinguishable from one
who actualy relies upon the plan. Moreover, the burden placed on male or nonminority
applicants is identical in ether instance.

Our ruling should not be interpreted as adlowing hiring officials to engage in illegal
discrimination as long as such discrimination could be deemed consstent with an a&native
action program. We stress that the district court found that gender was only “a factor,” not the
exclusive factor. See id. at 638 (“the Plan merely authorizes that consideration be given to
aflirmativeactionmcerns...[ njo persons are automaticaly excluded from consideration”)
(emphasis omitted).

Ifthe district court had found that gender was the exclusive factor and that the position Gilligan
sought was, in fact, unavailable to him because he was male, then the Department would be
guilty of illegal discrimination. No hiring officid may make decisions using gender as an



exclusive factor. Moreover, any aErmative action program which specifically provides for
such discrimination or in practice results in such discriminanon is illegd. 1d. at 637-38
(af&mative action programs are illega ifthey function as an “absolute bar” to the advancement
of non-preferred groups). The district court, however, found that this type of discrimination
was not present, despite the testimony of the hiring officials.

Findly, Gilligan argues that the afEmative action plan cannot be considered because he never
chalenged it or made it an issue; therefore, Gilligan concludes that the a&-mative action plan
cannot be used to fulfill the Department’s evident&y burden under Johnson. We need not reach
that issue; once the case is tried, we do not focus on the burden of proof shifting rules, but
analyze whether Gilligan has met his burden of proving a Title VIl violation. United States
Postal Service Board of Governors v. Aikens, 460 U.S. 711,715-16 (1983).
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Last, Gilligan asserts that under Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), he is
entitled to judgment in his favor. Under Price Waterhouse burden shifting, if the Department’s
articulated reason for hiring is found pretextual and gender is found to have, in fact, played a
role in the hiring decision, then the Department may avoid liability “only by proving that it
would have made the same decision even if it had not allowed gender to play such arole” See
id. at 244-45. Because the district court did not accept the Department’s position that merit was
the sole consideration in the hiring decision, Gilhgan argues that the case became a mixed-
motive case and that the Department failed in its burden to show that it would have made its
decision even if gpplicants gender had not been a factor. However, because the district court
properly concluded that gender was only taken into account as alowed by the aflirmative
action plan, the Department never considered gender illegally. The mixed motive anaysis is
limited to employment decisons where legal and illegd motivations are involved. Here, gender
was legally used as a factor in the disputed employment decision; thus, the mixed-motive
anaysis is inapplicable.

AFFIRMED.




