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This case cones before the court on appeal from a
j udgnent of the Bowling G een Minicipal Court.

Appel lee, Bowling Green Manor Linited Partnership,
doing business as Bowling G een Estates, operates an apartnent
conplex in Bowling Geen, Wod County, (g " The conplex is
managed by Buckeye Managenent Conpany, which is located in
Col unbus, ni o. !

In 1991, appellee entered into a restrictive covenant
with the Onhio Housing Finance Agency, as established by R C
Chapter 175, acting as a housing credit agency for the state of
Chio and as described in Section 42(h) (31, Title 26, U S Code.
Pursuant to the covenant, gappellee agreed to |ease one hundred
percent of the units in Bowing Geen Estates as "l owincone
housing” ('affordable to individuals with inconmes at or bel ow

fifty percent of the area gross nedian incone) for an initial

term of fifteen yean aqd«*a‘n’ QXtégded period of an additional
U\y i.‘n. LR AN
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five years.
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In consideration for providing |owincome housing,
appel l ee received the benefit of the Low Incone Housing Tax
Credit authorized under Section 42, Title 26, U S. Code
commencing with the taxable year ending on Decenber 31, 1993. In

March 1994, appellee was allocated approximately a $37, 000

federal tax credit for Bowing Geen Estates; however, as of tine

of trial, it had not used this credit.

Paragraph One of the restrictive covenant reads:

"The 5 (#) building(s), which wll
constitute a qualified housing project as
defined in Section 42 of the Code and
regul ati ons pronul gated thereunder, the
rental unit(s) which will be rented or
available for rental on a continuous basis to
menbers of the general public, shall be known
as BOALI NG GREEN ESTATES APARTNVENTS

(the "Project"),
| ocated at 1070, 1072, 1074, 1076, 1078 .
FAI RVI EWAVE., BOMI NG GREEN, OH 43402"

Paragraph Six of the covenant provides, in the event of
forecl osure during the "extended use period,"' that "for a three
year period after such termnation, no |owinconme tenant may be
evicted, for other than good cause ***.“ In addition, the
restrictive covenant expressly runs with the land, nust be
recorded in the public records of the county in which the project

is located, and is binding on all successors and assigns of each

party. Further, the covenant authorizes the Chio House Financing
Agency to enter appellee's prem ses and inspect all books and
records pertaining to the operation of Bowing Geen Estates
Finally, Paragraph Eight reads:

""This covenant shall constitute an

" Agreenent’' between the parties which is

enforceable in the courts of the State of

Chio by the. Agency or by any individual(s),
whet her prospective, present, or former
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occupanté.of the Project, who neets the

inconme limtations applicable to the Project

under Section 42(g) of the Code, said

i ndi vidual (s) being express beneficiaries of

this Agreenent."”

On August 13, 1993, appellants, warc and Jodi LaChance
signed a one year lease for the rental of an apartnent in Bowing
G een Estates. The apartnent was occupied by appellants and
their two mnor children.

The | ease states that in order to qualify for a | ow
incone housing tax credit, the annual income of each tenant nust
be certified. Therefore, under the |ease, each tenant is
required to report the nunber of tenants in the unit, total
income and any other sources of incone by the anniversary date of
t he | ease.

The total nonthly rent for the LaChance apartnent was
$425. However, for at least the nonths of June, July and August
1994, the LaChances paid only a small portion ($29) of this rent
anount each nmonth. A governnent supplenment paid through the
Henry County Metropolitan Housing authirity provided for the
remai nder of the nonthly rent.

The | ease provided that it termnated on August 31,
1994 and could be renewed in witing. (G herwise, the |ease
automatically renewed on a nonth to nonth basis until term nated
by either of the parties.

On August 31, 1994, appellee served appellants with a
witten thirty day notice of the termnation of their |ease. The
sole basis for termnation listed in the notice was the |apse of
their initial lease. Appellants did not vacate the prenises by

the thirtieth day.
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On Cctober 3, 1994, appellants, as hol dover tenants,
received a three day notice to leave the premses. Tpe notice
stated that, pursuant to "Federal Regulations," appellants could
meet with the "owner's agent" to discuss the proposed termnation
and present their position. Appellants did not vacate the

prem ses.

Thus, on Cctober 14, 1994, appellee filed a conplaint
in forcible entry and detainer and asked the rmunicipal court for
a wit of restitution of possession of the premses. appe||ee
al so requested damages, i.e., rent for Septenber and COctober
1994, dammges for any unreasonable wear and tear, interest, costs
and attorney fees.

A hearing was held before a referee. Al though the
parties stipulated that Bowing Geen Estates was not a "public
housing project," appellants argued that the acceptance of
federal nonies and obligations inposed by federal |aw required
appel lee to follow federal law in evic%ing | owi ncone housi ng
tenants. Appellants naintained that this law was not followed in
this case thereby depriving them of their constitutional due
process rights.

When appellee attenpted to present evidence of
appel lants' alleged violations of |ease provisions, appellants
obj ect ed. The referee sustained this objection

Pat Rawl i ns, property manager for Buckeye Managenent
Conpany, was, however, allowed to testify that the LaChances
failed to recertify their income (for the purpose of receipt of
the housing tax credit allocation) as required by the |ease. He

also stated that any rent subsidies received by appellants were
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the result of a "HUD" (United States Departnent of Housing and

Urban Devel opnent) contract between the LaChances and the Henry

County Metropolitan Housing authority. Rawl ins further testified
that he informed the housing authority that Bowling G een Estates

woul d not sign the contract. Jodi LaChance maintained that the

housing authority stopped tendering its share of the rent because

appel l ee refused to sign the contract.

One of the exhibits is a letter addressed to Jod

LaChance, which states:

"The Department of Housing and Urban

Devel opnent requires that we periodically
review your incone and famly conposition to
determine if you are still eligible to
recei ve housi ng assistance.

"To conplete our review of your incone and

fam |y conposition, you nust schedule a
recertification interview with the Rental

Ofice and supply required information.
Pl ease contact us as soon as possible and set

up an appoi nt nent.

"If you do not respond to this letter by the

date indicated above, your |ease gives us the

right to raise your rent." v

In his report and recommendation, the referee
concluded, anmong other things, that Bow ing Green Estates was not
a "public housing project” subject to federal rules and
regul ati ons. The referee recommended that a judgment of eviction
be awarded to appellee and that a wit of restitution be issued.
This report and recomendati on was adopted by an "acting judge" *
of the Bowling Green Minicipal Court. After appellants filed
objections, the trial court overruled the notion and "sustai ned"

the referee's report and recommendati on




C C

The trial court also granted appellants' notion for a
stay during the pendency of appeal upon the posting of a $4, 250
supersedeas bond. Appellants asked this court to nodify the
terms of the stay. However, this court denied this notion.

Inits brief, appellee asserts that appellants were
unable to post the stated bond and are no |onger in possession of
t he prem ses. They therefore urge that the instant appeal is
nmoot. Appellants nmaintain, on the other hand, that the issue on
appeal is, inter alia, one of great public inportance; therefore,

their appeal is not moot. W agree. See Franchise Devel opers,

lnc. v. G nci nnat i (1987) , 30 Chio St.3d 28. Mor eover, wher e

others who are simlarly situated would benefit from the
resolution of an appeal, it will not be dismissed as noot. See
Stacy v. Carr (Feb. 20, 1992), Adans App. No. 519, unreported;
Sandef ur Manasenent Co. v. Mnor (Apr. 18, 1985), Franklin App.

No. 84-AP-220, unreported. The question of whether appellee is
"public housing" for the purpose of eviction procedures is one
with far reaching effects.  Fyrther, arl)pellee has followed the
sanme procedure in evicting at least two other tenants. See

Bowling G een Manor Limted Partnership v. Kirk (June 30, 1995),

wood App. No. WD-94-125, unreported. W therefore find that this
appeal should not be dism ssed as noot.

In their first assignment of error, appellants contend.
that the trial court erred in granting the conplaint in eviction
and issuing the petition for wit of restitution because appellee
could be characterized as a "public landlord;" therefore,
appel lee was required to allege and denonstrate good cause for
the eviction of appellants.

6.




The precise question before this court is whether the
procedures applied when a nmunicipal housing authority evicts a
tenant are applicable to the instant case. This is an issue of
first inpression in this jurisdiction.

Appel | ants concede that Bowing Geen Estates is not a
“public housing project” within the neaning of 24 C. F.R
966. 4111, 24 C.F.R 882.215 or any of a nunber of other federal
housi ng prograns. Wile we may not totally agree with this
concession, the lack of evidence in the record conpels this court
to accept this prem se.

The procedural due process requirenments mandated by the
Fifth and/or the Fourteenth Anendnent(s) of the Constitution of
the United States are applicable only in instances involving
state action which deprives an individual of life, liberty or

property w thout due process of |aw See, e.d., Hodses v. Metts

(C A6, 19821, 676 F.2d 1133 (Fifth Amendnent); Edwards v.

Lutheran Sr. Services of Dover, lInc. (19851, 603 F.Supp. 315

(Fourteenth Anmendnent). Accordingly, i:‘n order to afford
appel lants the due process rights to which tenants of "public
housing” are entitled, this court nust first determne that the

eviction of the LaChances involved "state action.” npose Lodse

No. 107 v. lrvis (1972), 407 U. S. 163.

There is no bright line test for determ ning whether
the conduct of a private entity constitutes state action. (pppse

Lodse v. lrvis, 407 U.S. at 172. Instead, the United States

Suprene Court has applied a variety of state action tests and
cautioned the |ower courts to carefully examne the facts and

ci rcunstances of each individual case. Burton v. W/ ni nston

7.
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Parking Authoritv (1961), 365 U.S. 715 at 722; Krvnickv v.

Universitv of Pittsburgh (C A 3, 19841, 742 F.2d 94 at 98.

Appel lants evidently assert that the "nexus test" set

forth in Jackson v. Metropolitan Edison Co. (19741, 419 U S. 345,

requires a finding of state action. 2 Under the nexus test, the

inquiry is whether the private entity is regulated by the state
and whether "there is a sufficiently close nexus between the
State and the challenged action of the regulated entity so that
the action of the latter may be fairly treated as the State

itself." Jackson v. Metrooolitan Edison Co., 419 U S. at 351

In the instant case, appellee, in order to obtain a
federal tax credit allocation was required to satisfy the
definition of a "qualified |ow cost housing project" as set forth
in Section 42(g) (11, Title 26 U.S. Code. The main features of a
qualified |low cost housing project under this portion of the
Internal Revenue Code is that it serves |owincone individuals,
as defined in the code, and is tlrent-restricted." gections
42(g) (1) and (2), Title 26, U S. Code. | Section 42(g) (2) provides
a specific neaning for and limtation on the term "gross rent"
and states the procedures to be followed in, for exanple,

i nstances where tenant incones rise above the stated limts.
Section 42(g) (4) expressly nakes Section 142(d) (3) and (71, Title
26, U S. Code applicable in determ ning whether any project is a.
qualified |owinconme housing project. These sections require, at
a mnimum'* annual determ nation of the incones of tenants in the

project and annual certification that the project neets the

requi rements of the statute.
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In allocating tax credits, the "housing credit agency"
(in this case, the OChio Housing Financing Agency) is directed to
give preference to projects serving the |owest incone tenants and
projects obligated to serve qualified tenants for the |ongest
peri ods. Section 42(m(B) (ii), Title 26, U S. Code.

In the present case, many of these requirenents were
made part of a witten restrictive covenant between appellee and
the Chio Housing Financing Authority. The covenant itself also
grants the housing authority inspection rights and binds
appel | ee' s successors and assigns. Further, although the
covenant does not specifically address this issue, jt can be
inferred from the provision dealing with foreclosure that the
covenant requires good cause for |ease termnations during the
ext ended use peri od.

In addition to this evidence of governnment regulation
as the result of the housing tax credit allocation, the record
reveals that appellee, at least in thei case of appellants,
entered into a witten agreenent to receive sone type of
federally assisted rent paynents.

Based upon all of the facts and circunstances of this
case, we find that Bowing Geen Estates was subject to
governnent regulation and that appellee relied on the direct
receipt of federal funds to carry out the business of the
conpl ex. Moreover, we conclude that there is a nexus between the
chal l enged. action, that is, eviction wthout cause, and the
regul ati ons placed upon appellee by the governnent through the
restrictive covenant. Accordingly, appellee's eviction of
appel lants constituted state action.

9.
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Further, the facts of this case support a finding that
appel lants' interest in continued, stable housing is a property
interest for the purpose of due process analysis. aAg stated in

Jeffries v. Ceorqgia Residential Finance Authoritv (C. A ll, 19821,

678 F.2d 919 at 925:

"'To have a property interest in a benefit, a
person clearly nust have nore than an

abstract need or desire for it. He must have
nore than a unilateral expectation of it.
must, instead, have a legitimate claim of
entitlement to it *** '] -[Board of Regents

v-1 Roth C(1972)], 408 U.S.[564] at 577, 92

S. &. at 2709. A property interest in.a

benefit may be established through existing

rule or nutually explicit understandi ngs that

support the claim of entitlenent to the

benefit, or through the construction of

statutes and regul ations which define and

delimt tpe interest asserted. (G tations

omtted.) |

Thus, in the case before us, we nust exam ne the actual
wor ki ngs of the program to determ ne whether appellants, absent
good cause for termnation of their |ease, had a reasonable
expectation of residing in Bowing Gree7n Estates for an
indefinite period. Based upon the terms of the restrictive

covenant, the clear statutory purpose of providing long term | ow

i ncone housing and the federally provided rent assistance which
provi des appellee with an assured and regular stream of incone,
we find appellants had an entitlenment, or property interest, to
continued occupancy in Bowing Geen Estates beyond the nere
expiration of their lease. Therefore, appellants could not be
evicted without good cause. Accordingly, that provision of
appel l ants' |ease purporting to pernit termnation at the end of

the lease termis invalid.

10.
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Finally, we nust decide what due process requirenents
are necessary to protect appellants' right to a continued
tenancy, absent good cause. Because appellee is, for all intents
and purposes, the private landlord of federally subsidized public
housing, we find that the eviction procedures required under both
Chio law and the federal regulations pronulgated by HUD for
Section 8 evictions nust be followed by appellee in term nating
appel lants' lease. Thus, in this case, appellee was required to,
anong other things, provide appellants with a thirty day witten
notice of termnation setting forth the specific good cause
grounds for the term nation, Section 880.607(c), and denonstrate
a material nonconpliance with the |ease or other good cause,
Section 880.607(b). This was not provided in this case.

For the foregoing reasons, appellants' first assignment
of error is found well-taken.

In their second assignnment of error, appellants argue
that the trial court abused its di scret7ion in ordering appellants
to post a supersedeas bond of $4, 250. W decline to address this
i ssue because, as noted by appellants in their first sentence
under this assignnment of error, this court previously deternined
that the lower court did not abuse its discretion in setting

bond. The principles of res iudicata and |aw of the case prevent

this court fromrevisiting an issue already litigated between

t hese sane parties. See Charles A Burton, Inc. v. Durkee

(1954116.2 Chio St. 433, 437; Nolan v. Nolan (19841, 11 Chio

St.3d 1, 2-3.
Accordingly, appellants' second assignment of error is
found not well-taken.

11.
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Appellants' third assignnent of error asserts that the
trial court erred in adopting the report and recommendation of
the referee, claimng nonconpliance with CGv.R 53(E)(5).

Gv.R 53(5) states, in pertinent part:

"The referee's findings of fact nust be

sufficient for the court to nake an

i ndependent analysis of the issues and to

apply appropriate rules of law in reaching a

j udgnent order."

Arguably, due to our disposition of appellants' first
assignnent of error, we need not reach this issue. However, a
review of the disputed report and recomendation reveals that it
does contain sufficient findings of fact upon which the nunicipal
court could conduct the nandated independent analysis.

Appel lants' third assignnent of error is found not well-taken.

The judgnent of the Bowling G een Minicipal Court is

reversed. Costs of this appeal are assessed to appell ee.

A certified copy of this entry shall constitutg the
mandate pursuant to App.R 27. See, also, 6th Dist.Loc.App.R 4,
amended 7/1/92.

CGeorge M d asser. J.

Melvin L. Resnick, J.

Janes R Sherck, J.
CONCUR.
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| As defined in Section 42(h) (6) (D), Title 26, US

Code, an "extended use period" js a period _begi nning on the first
day in which a building is part of a qualified |ow 1ncone housing

project and ending on a date specified by the housing credit
agency in the agreenent or the date which is fifteen years after

the close of the conpliance agreenent.

0t her specific tests which have been applied to
determne state action are the "synbiotic relationship" test, the
"state conpul sion" test and the "public function" test.
Kanickv V. University of Pittsbursh, 742 F.2d at 98 and at 98
n-4.
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CERTI FI CATE TO COPY
CRIG NAL ON FILE

The State of GChio, Wod County. Common Pl eas Court
Court of Appeals

|, the undersigned, Cerk of the Common Pleas Court and the
Sixth District Court of Appeals wthin and for said County and in
whose custody the Files, Journals and Records of said Court are
required by the Laws of the State of Chio to be kept, do hereby.
certify that the foregoing is taken and copied fromthe original
now on file in said Court, that said foregoing has been conpared by
me with the original docunent and that it is a true and correct
copy thereof.

| N TESTI MONY WHEREOF, | hereunto subscribe nmy name
officially and affix the seal of said Court,

at the Court House, in Bowins Geen, Chio in said

County, this 7th diy of July, £995
REBECCA E. BHAER, CerkJj;f Courts




