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IN THE UNI TED STATES DI STRI CT COURT 39 PP
FOR THE WESTERN DI STRICT OF WSCONSIN ' [O[FZ1Y

JA. M~ STUART NABOZNY: XT - 5 1% (&J@
|
Plaintiff, L.
V. 0&R L
MARY. PODLESNY, W LLI AM DAVI S 95- C- 086- S
THOVAS BLAUERT, STEVEN KELLY and
ASHLAND PUBLI C SCHOOL- DI STRI CT,

Defendants.

cPlaintiff Jame' Stuart Nabozny commenced this .civil action
pursuant to 42 U S.C éi 1983 clain{né that the defendants Mary' "
Fodl esny, WII|i & Daks, Thomas Bl auert, Steven Kelly and Ashl and
Public School District violated ,his'. Fourteenth Anendnent due
précess and equai protectibn rights and rights under state law In
his conplaint he .alleges that.when he was a student at the Ashland'.

, M ddl e, and HigH School s he was sexually harassed and physically,
assaul ted by. ot her students.. _

On "August .+5 , 1995 gpfendants filed a .nmotion for, sunqﬁry :
judgnent pursuant to Rule 56, Federal Rules of Gvil Procedure,
submitting .pr.op.osed. findings 'of ' fact, conclusions of. | aw,
affidavits and a brief in support. thereof. This motion has been.
fully briefed and is ready for decision.-

On a notion,forsunmary judgnent'the guestion.is whether any :
genuine 'issue of material fact remains follow ng the subm,,ssion by
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both parties of affidavits and other supporting materials and, if

not, whether the noving party is entitled to judgnent as a natter

of law Rule 56, Federal Rules of Civil Procedure.

Supporting and opposing affidavits Shall be made’ on personal
know edge, shall set forth such'facts as would be admi ssible in
evi dence, and shall show affirmatively that the affiant is
conpetent to testify to the matters stated therein. -An adverse
party -may not rest upon the nere allegations or denials o,f the

pl eadi ng, but the response nust set forth specific facts show ng

there i's a genuing issue for trial. {2lotex Corp. v Catrett, 477
Uu. s; 317 (1986) .
There is no issue for trial unless there is sufficient

evidence favoring the non-noving party'that a jury could re.turn a

verdict for that party. If.the evidence is nerely -colorable of Is .,
not ,significantly ,probative, Summary ,judgment M&y be granted.

AL Libertv Lobhy. Inc . 477 U.S. 242 ' (1986).

FACTS
For .purposes of %deciding defendants’. nmotion' for summary
judgnent the Court finds that there is no genuine dispute as to' any
of the following nmaterial facts.

Plaintiff Jam e Nabozny, a h,onosexual, isan adult resident of

the State of Mnnesota., Defendant Ashland Public School District
owns and operates the Ashland Mddle School and the -Ashland H gh

School in Ashland, Wsconsin, At all tines material to this action

defendant Mary Podl esny was the principal at. Ashland M ddle School
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and defendant WIlliam Davis was the principal at Ashland H gh

School . Def endant Thomas Bl auert was the assistant principal at
Ashl and Hi gh School. Defendant Dr. Steven Kelly was the school
superintendent of the Ashland School District fromJuly 3, 1903to
t he present
Plaintiff was a sixth, seventh and' eighth grade student at
Ashland Mddle School .from 1987-1990. Plaintiff was a ninth, tenth,
"and el event hgrade' student at Ashl and H gh School from 1990 unti |
1993 mheﬁ hé droppéd out: 'Wen é st udeht in these school s‘ he was
sexual I'y harassed and, physically assaulted by other students.

In his affidavit plaintiff .states that he was hit, -kicked,
spit upon ak.$%d to $he ground by, other .students when'he
attended the Ashland, Mddle Scho& ', He'f'kAher states that h-high
; school three boys pushed h,imto the floor, beat himand urinated 'on

hi m and on anot her occasi on a nunber of. hi s_peers' stopped him in
the hallway and beat and kicked himin the stomach repeatedly.

Plaintiff repo.rt.ed' i nci dents* of harassnment and "assault to

def endant Podkesny,when .he'was in the se’ven.th and' ei ght grade. On
at | east one, ..odcas'i‘on d~ef endank Podl esny convened a neeti ﬁg Wi th
plaintiff, his parents three'alieged perpetrators and one of their
.parents." The alleged perpetrators denied plaintiff's accusations
I/ but' were advised by defendant Podl esny to stop their harassment’ of:

plaintiff.

.Plaintiff reported incidents .to defendants Davis and Bl auert,

when he was in the ninth, - tenth and eleventh grades. Wen

plaintiff was in the ninth.grade defendant Davis had a meetingW th
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plaintiff, his parents, two alleged perpetrators and one of their
parents. The alleged perpetrators denied plaintiff's accusations.
Plaintiff's guidance counsel or rearranged his classes to help him
avoi d, t he students who were harassing him

Wien plaintiff was in the ninth grade a math teacher whose
name plaintiff does not remenber ca,lled hima "fag. Plaintiff did
not report this incident to school district officials.

In both Ashl and M ddl e School and Ashl and, H gh School the
School District assigned. guidance counselors to plaintiff. ws.
Peterson, plaintiff's guidance' coun& & when he was in the sixth s
‘and setienth gradgs, t&k. sbné action on.pl, .ai ntiff's conplaints' of."
har a&m&nt byl 0&& &udenté i ncl udi ng disciplining the 'of fenders.
M. Nowakbwski.became plaintiff's guidance counselor in the seven+

grade- He'was .also a.honosexual and show&synpathy and, interest

n plaintiff's 'conplaints of harassment. Pl aintiff got along well -,
with M. Nowakowski. - : |

, I'n high school Ms. Hansen and' |vr Reader were plaintiff's '
gui dance: counsel ors. 'Ms. Hansen.shbwed interest and.concern and '.

hel ped plaintif.f deal wth.problens concerning his honosexuality..

Up-on a referral by Ms. Hansen plaintiff Icorrpi ained .to -Police .'1
Li ai son gficer. ‘Dan ' Crawfprd of the Aéhl and County' Police
Departnment and action was taken against the offending students.

In sonme cases discipline aga-i & the perpetrators, by school ',

officials | essened the.alle,ged harassnent of .the plaintiff. A
tenth grade the plaintiff receive,d permssion to use the hone

ec&om cs bathroom to,avoid the students who harassed himin the
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other bathroons.' Wen in the eleventh grade plaintiff,reported
that he was being harassed on the school bus, and the School
District referred his parents to the .school bus conpany which
-reassi gned seating.

Plaintiff dropped out of Ashland H gh School in December 1992
He earned his GE D. or high school general equivalency diplom, in \

Mi nnesota.'
| The . School"District has ,a policy since at |east.'1987 which
prohi bits non-discrimination on the basis of sexual orientation and
pronotes e-al' educational.oppdrtunitylregardless of_a student's |
sexual ,orientation.. 1 _
PIaintiff'%g; hot filed.a .statutoryclaim 'against-either the

School District or the individual defendants with the clerk* of thg
School District. . : . "
MEMORANDUM
' Plaintiff Jainms that the.defendants violated his 'Fourteenth
Arendnent due process rights by not protecting hin1fronh'a§saults-
and har assment by- ot her | students. The ,partj.es agree that Steven
.Kell'y:shoul d be disnissed as',a defendant in this'action because he
was not the Superintendent' of schools during the tine.n?terial to
this action. ' |
The Fourteenth Anendment Due Process O ause does not'inpose.an
..affimative duty upon the state'to protect 1tS citizens absent a
special relationship. D&Shanev v. Wnnebago County Dept. of Social
Services, 489 U S. 189, 195, log S.Ct.998; 1002,,.163 L. Ed: 2d 249 '

(1480) . A state's failure to protect-an individual against private
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vi ol ence does not constitute a violation of the Due Process C ause.

'|d., at 197. The Court found that there were certain exceptions to

this rule where the state has restrained an individual's freedomto

act on his or her own behalf through incarceration,

institutionalization or other simlar restraint of Iiberty. ld. at

. 200. The Court has irrposed an affirmati ve 'duty. to proteCt
Ii ncarcerated prisoners and involuntarily commtted mental pptients.

, SnEstelle, 429 U ,S 97 (1976); Younabera—v—Ronero~ 457
U.S:.. 307 ,(1982).

In_1a v Atontv Usit— istrict I1.', 909 .F., 2d
267(7th cir,'lggqn; the United. States Court of Appeals for the
Cc

Seventh~Circuit~hel dthat the state does not have an affirnmative

duty to protect school children.. The Court found that conpul sor.y

“'school attendance. does,not'restrain children or their parents from

acting on their own behalf.. ' by

Only where the state has exercised its power"'
so. as to render an .individual.unable to care T
for hinsel $,or.herself may an affirmative duty
| . to'protect that individual exist.' .But beyond L
the -,case' "of ': incarcerat,ed Prt soners, and
involuntarily commtted nmental. patients,. the
.%uprerre Court 'has never, recognized such a
Jo-duty. R : :

Al ton, at 282, '

A special relati.onship did, not exist between plaintiff and the

def endant s. ‘Accordingly, 'the,- defendants did. not have an

affirmative duty to protect plaintiff, from private ‘violence;

" A state can be 'liable for constitutional "violations
perpetrated by third parties under @ state-created danger theory.

Reed v. CGardney, 986 F. 2d 3122, .11P3 (7th Gr. ,cert..
6
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denied. ,114.S.Ct. 389 (1993). Liability under this theory arises

-if the state's affirmative acts tiork'to an individual's detrinment in

terms of exposure'to danger. DR bv L.R v. Mddle Bucks Ar
Vocational Technical School, 972 P. 2d 1364, 1374 (3d Cr. 1992).

In Mddle Bucks plaintiff female students in a graphic .arts
cLassat a vocational .school were physically, verPaIIy and sexual |y
nol ested by male students in the sane class. The Court addressed
the issue of whether the -school defendants were |iable under 42
U S.C S 1983 statijng\e  turn to that inportant and conplex issue
in thi.s' nost mwencﬁing factual setting." 1d. at 1367. The Court
found that no special'relationship existed between the:students and
t he deféndant. ~&o%] officials .and that the .defendant school
officials did not-violate a constitutional .duty by creating or
-exacerbating the danger posed. by other_.students.

"The.-facts in plgiptiff's dase.are al so Grenching because he' was
verbal |y harassed ?nd beaten by other' students. because of his ~
sexual . O(ieptation There IS nothing:in the record, however, to'
indicate that the'defénQants,cregtqquggtexacerbated this danger by
.either their'actions or inactions. -Accordingly“ t he defendants.
cannot be-hel d'liable under a §tate:created daééér t heory;

Plaintiff argues that @he_defendants shoul d be Iiable.under 42

'U.S.C. §1983: because they had a custom Ppolicy, practice.or policy '_
whi ch caused- him constitutional' harm by other students.: In

Stonekina v. Bradford-Area School District, 882 F. 2d 720", 725 (3d.

Gr,: " 1989), the Court held that after. DeShanev a school district.

may be.liable under the Fourteenth Amendnent due process clause if,
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with deliberate indifference to the consequences, it established

and mai ntained a policy, practice or custom which directly caused

a student constitutional harmby a school enployee. In--Doe v. Bd.

of Fducation of Hononesah School District 207 833 F. Supp: 1366,

1379' (N.D. Ili. .1993); the court held that a school district was
| i abl e under the Fourteenth Amendment due process clause where it
had a policy, practice or. -customwhich. fostered a climate

facilitating sexual abuse of mnor students by a' school enployee.
Plaintiff is not claimng 'he was .sexuafiy har assed or
physical ly. abused by a school enployee. Only one incident occurred .-
where. an. unidentified teacher called plaintiff a "name' ON one
occasi on and tmsags not reported to. the school authorities.x*

Rather plaintiff is claining that the defendants had a policy, * .

practice “or custon1mhigh._fqgilitated t he sexual haraSﬂﬂenL and .'

abuse he.received at the hands of other students;,,.
Plaintiff has .not presented .any, cases invqglving student',
agai nst student contact to support.hjs-applicati9n of liability of.,,..

school officialsfor a policy, customor practice that facilitated," -I..
*

-abuse by ot her'students,and not school'enployees. In BR—b+—+R— ; ,,
vi Mddle Bucks; 972 F.2d at 1376, the Court held, "Thus, s 1983
liability may not be predicated upon @ Stoneking Il type theory
because private. actors commtt,ed the-underlying violative acts.7

See also Flliott v New Mam Board of Education, 799 F. Supp. 818|

(S.D. dhio 19.92).

Def endants are not liable for.any custom policy or practice

whi ch might have caused actions by private actors. Even had such
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liability existed it. was not clearly established at the tine,

def endants conduct occurred, and defendants would be entitled to

qualified imunity. See Harlow v Fitzaerald 457 US. 800, (1982).

. Def endants' notion for summary judgnment on plaintiff's Fourteenth
Amrendnent due process claimw |l b& granted.
. Plaintiff clains that the defendants violated his Fourteenth
Amendnment equal . protection rights. The equal protection clause of
t he Fourteenth Amendnent .requires that the state not deny any
. person equal protection of the |aws based_upon gender.. There is
.absolutely,nothing.iﬁ.the reford ta 'indicate that plaintiff was
treated differently' by the 'defendants because of, & gender.
.Plaintiff &&eklthat the defendants' failure-to investigate
'plaintiff',s sexual har assnent conpl aint and pé&&h thirq.parties t he '
sane. as they,did in cases of,sexual harassnent reported by, fenales
.,violated his equal protection rights. Plaintiff cites no case |aw

to support the application-'of the. equal protection clause to this .
alleged inequitable application ,of' defendants’ discrimnation -
policy. ,If such behavicr rises to the Ievel of an Equal'Protection

violation, ,defendants are entitled to qualified inmmunity because ,,
the right was not clearly established;: Harlow v. Fitzaerald;457

U.S. 800, (1982).:
' . Defendant s .cI a'im'that.plaintiff's state |aw negligence Cl ai m
br ought .fh"this.court based..on diversity juris'diction should be
di sm ssed begause plaintiff failed to file the required statutory
claim Wws.,Stats. S, 893.80(1:)(b) provides that as.a prerequisite

to a suit agai nst a,school district a claimcontaining the address
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of .the claimant and an item zed statenment of the relief sought be

filed with the clerk, of the school district. oy claimmust be
filed prior to' suit. and contain a ,dollar demand for damages.

prejudice to defendants is irrelevant to the strict requirenment of

filing a claimfor a sum certain under 8§893.80(1)(b). vgiyat v

Roth. 95 Ws- 2d 35?, 347 290 NW 2d 52+(Ws. App. 1980).
Plaintiff's failure to colnply .with this statutory condition

precedent requires the dismssal of his state,clains.

O R D E R

| T OFUXRED that defendants' nption for s,ummary judgnent:is

_ IT" 1S FDRTHER ORDERED t hat judgment-be entered in favor' of
'defendants’ agai nst plaintiff kM SSING his conplaint and all

clains contained therein with prej'udice and costs.

, Entered this 5th.day of.Cctober, 1995 _

BY THE COURT:




UNITED STATES DISTRICT COIJRTyg

WESTERN DISTRICT OF WISCONSIN 5. .. &

JMIE STUART NABOZNY, JUDGMENT IN A CIVIL CASE

Plaintiff, Case No.: 95-C-086-S

V.

‘MARY PODL&NY, WILLIAM DAVIS,
THOMAS BLAT, STEVEN KELLY and
ASHLAND PUBLIC SCHOOL DISTRICT,

Defendants.

This'acfion $ame for cohsideration before the court with DISI'RICT. JU&’ JOEIN C. S&&j2
presiding. The issues have been considered and a decision has been rendered. ‘

1

ki ORDERED AND ADJUDGED I .

. THATJUDGIIENTi~ENIERED IN FdAWR OF THE DEFENDA@ AGWST THE PLW

DISMISSING HIS COMPLKIINT AND &LL CLAIMS CONi4INEDKEERE~-IvI2-H PREJUDIC.E AND

>
COSTS. !

o

this 5th day tif October,, 1995. -.’ |
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JOHN C. SHAB

DISTRIC’I‘ JUD Cd,?y d this %mcnt has bcc"l

prowced to._

_ gmmck/
xs__rz_?irday, 0M1gQ§
sy CWden,

- Deputy Clerik -

J },%/ % %%

Josep W. SkupniewifZ, Clerk
OCT - 5199%
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bybeputy Clerk Date




