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IN THE CCRCU T COURT OF THE FIFTH JUDICTAL CTRCU T /0/72 15
VERM LI ON COUNTY, ILLINOS :
c/v'pp,,
ROSI E GOUARD, i
Plaintiff, :
’ ot
VS. ; ,
_ No .'\ 93~
PH L BRADLEY, Director, \ 0
Il11inois Departnent of .
Public Aid; and ILLINOS - '%
DEPARTMENT OF PUBLIC Al D, ’ | " - :
p rJ&fY VT~ 5 7
Def endant s. 4. b vE@IL'

MEMORANDUM | N SUPPORT OF PLAINTI FF' S COVPLAI NT

. Nature of the Case

This is an action for judicial review of a Final
Adm nistrative Decision by the Illinois Departnent of Public Ad
and its Director (hereinafter |'IDPA"), which affirned a finding
that Plaintiff allegedly had commtted an Intentional Program
Violation (hereinafter [IIPVI') when Plaintiff failed to report
earned incone.

[, Statenent of Facts

Plaintiff Rosie Gouard receives food stanps for herself and
her three children. Def endant | DPA has accused Plaintiff of an
| PV, resulting in an overpaynment of food stanps to Plaintiff for
the three-nonth period from August of 1991 through October of that
same year. Transcript of Admnistrative Hearing, p.4 (hereinafter
Tr.). Plaintiff does not contest that m stakes were made. The

m st akes, however, were not knowi ng or purposeful. Tr., p.32.



Further, in a demand letter entitled "Inadvertent Househol d

Error," IDPA previously had inforned Plaintiff, "W believe that
your household has received an overpaynent . . . because of an
error or msunderstanding on your part." Defendant's Answer, pp.

3-11 (hereinafter |'Answer'*). Plaintiff never initiated any review
procedure of this demand letter, and it becane final when the
period allocated to request a review expired.

Plaintiff attended Danville Area Community Col | ege (DACC) and
worked as a paid part-tine intern at Cannon & Cochran Managenent
Services through a mnority internship programat DACC. Tr., p.29.
A fellow student and close friend who also had participated in both
DACC s internship program and the food stanp program erroneously
infornmed Plaintiff that incone earned from the internship did not
count as reportable income for the food stanp program As a result
of this mstaken information, Plaintiff failed to report to |DPA
i ncone earned through the DACC internship program &l .

In response to Plaintiff's failure to report earned incone,
| DPA notified Plaintiff of an Inadvertent Household Error. This
demand letter placed Plaintiff on notice that |DPA considered the
error inadvertent. In the demand letter |IDPA never hinted of the
possibility that an I|nadvertent Household Error later could
nmet anor phose into an | PV. Plaintiff nmerely conplied with an
apparent notice of her error and the demand for her to nake up the
resul ting overpayment of food stanps. |DPA subsequently collected
t he overpaynent through a recoupnent program Tr., pp. 35-6.

At the admnistrative hearing |IDPA introduced hearsay evidence

over the continuing objection of Plaintiff. Tr., pp. 4-6. | DPA
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never established personal know edge for the facts introduced by
its representative at the hearing. See, e.g., Tr., p. 5. | DPA
never est abl i shed any foundation to except any of its
representative's testinony fromthe hearsay rule. Tr., pp.4-6.
Over six months after |DPA already had notified Plaintiff of
the | nadvertent Household Error, |DPA changed its story and all eged
the mstake was really an IPV. Conpare Answer, pp. 3-5 with pp. 3-
11. At the administrative hearing, |DPA conceded it could not say
whet her Plaintiff was ever asked if her m stake was inadvertent or
not Tr., p.16. In fact, Plaintiff never received any contact from
| DPA as to the reason for her mistake. Tr., p.33. |DPA uses a
standard which presumes Plaintiff's communications are fraudul ent,
Tr., p.12, yet IDPA itself nmade errors when it handled Plaintiff's
case. Tr., pp.17-19,36. |DPA previously had accused Plaintiff of

an IPV for failure to report inconme earned at a place entirely
unheard of by Plaintiff.' Td.

I11. Arsunent

A DEFENDANTS PRIOR NOTICE TO PLAINTIFF THAT THE
OVERPAYMENT WAS AN | NADVERTENT HOUSEHOLD ERROR ESTOPS
DEFENDANT FROVALLEG NGAN | NTENTI ONAL PROGRAMWVI OLATI ON.
1. Statutory Basis for Judicial Review
The Adm nistrative Review Act governs all proceedings for
judicial review of final admnistrative decisions of iopa 305 ILCS
5/11-8.7 (1992). Judicial review extends to all questions of |aw

and fact, but no new evidence is adnmissible &A

"Plaintiff does not presume IDPA's error was an intentiona
attempt to defraud Plaintiff, but the hypocrisy of |DPA s
position reveals the untenability of its presunption
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2. The Estoppel of |DPA
| DPA first found Plaintiff to have commtted an Inadvertent
Househol d Error, then altered this decision to accuse Plaintiff of
an IPV. The two decisions are mutually exclusive; one cannot both
inadvertently and intentionally break the rules. |DPA s subsequent
decision constituted a nodification of its previous finding. In
Pearce Hospital Foundation v, lllinois Public Ald Comm ssion, 15

II'l. 2d 301, 154 N E. 2d 691 (1958), the Illinois Supreme Court held

admni strative agencies nust have explicit statutory authority in
order to change or reconsider prior final dispositions nade by an
agency. The Illinois Supreme Court noted that the Public Aid Code
did not contain any statutory provision that would enable any
change in a final admnistrative decision. 15 I11. 2d at 306
Since Pearce Hospital Foundation, no statutory provisions have
been witten into the current Public Aid Code that woul d enable
| DPA to rehear or change its final adm nistrative decisions.
Because IDPAls initial demand |etter about I|nadvertent Household
Error becane a final admnistrative decision when it was not
appeal ed, |DPA had no power later to accuse Plaintiff of an |PV.
The Adm nistrative Review Act defines final admnistrative
deci si ons. 735 | LCS 5/3-101. The Admnistrative Review Act
drafters ttcontenplated that unless the parties to (an order]
initiated review of it, that order would beconme final. . . . Al
review of the orders of the Department was to be initiated by the
parties." People ex rel. AQin Corp. v. Departnent of Labor, 95

[I1. App. 3d 1108, 420 N.E 2d 1043, 1046-47, 51 IIl. Dec. 485, 488-




89 (Ill. App. &., 5th Dist. 1981)' (citing Pearce Hospital
Foundation v. lllinois Public Ald Commssion, 15 Ill. 2d 301, 154
N. E. 2d 691 (1958)).

Since Plaintiff in the present case never appealed the

| nadvertent Household Error demand l|letter, |DPA s decision becane

final. Pearce Hospital Foundation forbids any nodification by the
| DPA of this final admnistrative decision. | DPA exceeded the

statutory scope of its authority when the subsequent |PV accusation
nmodi fied the preceding final admnistrative decision finding
I nadvertent Household Error.

The doctrine of collateral estoppel prevents an admnistrative

agency from changing a previous decision Eckman v. Board of

Trustees for the Police Pension Fund for the CGtv of Elsin, 143

[1l. App. 3d, 493 NE 2d 671, 97 IIl. Dec. 864 (IIl. App. C., 2d
Dist. 1986). Col | ateral estoppel does apply to judgnents and

i ssues determined in administrative agency proceedings. 493 NE 2d
at 677, 97 Ill. Dec. at 870. The United States Court of Appeals
for the Seventh Grcuit has found that issue preclusion does apply

to administrative proceedings in general. Bowen v. United States,

570 F.2d 1311 (7th CGr. 1978) (preventing subsequent appeals by
agency of final admnistrative decision).

In the present case Plaintiff relied on IDPAls demand |etter
for recoupnment of overpayment due to Inadvertent Household Error.

She did not appeal. Plaintiff had no notice of any possible |PV

> Although this case concerned the Departnent of Labor
rather than Public Aid, both departnents come within the purview
of the Administrative Review Act. The holding applies wth
equally binding force to both departnents.
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accusation or of any possible suspension fromthe food stanp
program  Plaintiff relies on food stanps to feed herself and her
children, and the Inadvertent Household Error demand |etter created
a reasonabl e expectation that food stanps would continue as |ong as
Plaintiff conplied wwth the terns and conditions of the denmand
letter; then, |DPA changed its story. Now IDPA is collaterally

estopped fromits IPV accusati on.

B. THE ADM SSI ON OF HEARSAY OVER PLAI NTI FF*'S OBJECTI ON
VI OLATED I LLINO S AND FEDERAL LAW

[llinois |aw does not require an admnistrative proceeding to
conformto every single one of the technical rules of evidence.
305 ILCS S/11-8.4; 735 ILCS 5/3-111(b). However, the rul e agai nst
hearsay is not a nere technicality. To conformto the dictates of
substantial justice, the protection from hearsay evidence is a
fundament al requirenent.

In Jackson v. Board of Review of Dept. of Labor, 105 IIl. 2d
509, 475 N. E.2d 879, 883, 86 Ill. Dec. 500, 504 (1985), the
I1linois Suprene Court interpreted 735 ILCS 5/3-111(b) to not

elimnate the hearsay rule for admnistrative proceedings. Jackson
i nvol ved a woman who chal | enged her discharge from her janitoria
position at Commonweal th Edi son. Her enpl oyer accused her of
drinking and possession of half a can of beer and half a bottle of
vodka while on duty. The discharged wonan filed for unenploynent
conpensation, but the clains adjudicator rejected her application.
The woman appeal ed the denial, and the Board of Review of the

Department of Labor heard the appeal. 475 N E. 2d at 881, 86 111.



Dec. at 502. At the admnistrative review hearing, Commonweal th
Edi son's representatives and the referee hearing the case nade
repeated references to an informal nenorandum never introduced into
evidence that recorded the woman's supervisor's concerns about her
drinking problem 475 N.E.2d at 882, 86 IIl. Dec. at 503. The
II'linois Supreme Court held that "the hearsay evidence rule applies
to the admnistrative proceedings . . ., but hearsay evidence that
is admitted wthout objection may be considered by the
admi ni strative body and by the courts on review' 475 N E 2d at
883, 86 Il1l. Dec. 504. | DPA failed to establish any persona

know edge for its representative's statements. None of Plaintiff's
testinony came under objection. Al of IDPAs evidence introduced
at the hearing was inadmissible. Al of Plaintiff's evidence was
adm ssi bl e.

In Jam son v. Waver, 30 Ill. App. 3d 389, 332 N E 2d 563, 568

(111, App. ., 1st Dist. 1975), an Illinois appellate court deened
the rule against hearsay "basic and fundanental, and not nerely a
technical rule of evidence." Jamson arose when |DPAterm nated an
individual's public aid grant. |DPA alleged the recipient, despite
claims to the contrary, still lived with and was supported by a man
who the recipient claimed as her husband. At the admnistrative
hearing for the recipient's appeal of the denial of aid, [DPA
I ntroduced hearsay evidence from the recipient's building manager
and other hearsay evidence from the recipient's case worker's
notes, all over the objections of the recipient. 332 N E 2d at
564-65. The Jami son court noted the inpropriety of the use and

adm ssion of this hearsay material by the hearing officer. See 332
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N.E.2d at 568. Simlarly, the use and adm ssion of hearsay in the
present case was equally inproper

In Otiz v. Eichler, 794 F.2d 889, 895 (3d Gr. 1986), the
United States Court of Appeals for the Third Grcuit held that

admtting hearsay at state public aid agency adm nistrative
hearings is precluded by federal regulatory fairness requirements,
citing 7 CF.R 18 273.15(p)(5), 273.16(e)(2)(ii) (1985) (food
stanps).3 Otiz was a 5 1983 class action brought on behalf of al
reci pients and applicants of federally-funded public assistance
benefits adm ni stered by the Departnent of Health and Soci al
Services. The plaintiff class challenged the denial procedures for
AFDC, food stanps, and Medicaid benefits. Id. at 891-91. The
Otiz court found the applicable regulatory |anguage |'devoid of
anbiguity'' and affirmed the rule against hearsay in adninistrative
hearings for federally-funded public assistance benefits. Id. at
895.

| DPA never established either personal know edge for the facts
introduced by its representative at the admnistrative hearing or
any foundation to except its representative's testinony fromthe
hearsay rule. Tr. pp.4-6. He relied solely on inadm ssible
reports such as the ICL List dated Novenber 13, 1991. The ICL List
and the use of this list by |IDPA at the admnistrative hearing was
objected to as hearsay. Id. Therefore, both the testinony of

| DPAl's representative and the hearsay nmaterial that formed the

® 7 CF.R 5 273.15(p)(S) provides household rights during
a hearing for Ilan opportunity to confront and cross-exam ne
adverse W tnesses. | 273.16(e)(2)(ii) states the sane rights are
ttal so applicable for disqualification hearings."
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basis of his testinony should have been excluded as hearsay. Since
both Illinois and federal law forbid the use of hearsay evidence at
an adm ni strative proceedi ng, t he adm ssion of | DPA' s
representative's entire testinony and the reports such as the ICL
List violated both Illinois and federal law and did substanti al

injustice to Plaintiff.

C. THE ADM SSI ON OF HEARSAY OVER PLAI NTIFF S OBJECTI ON AND
THE RELI ANCE UPON THAT HEARSAY TO DECI DE AGAI NST
PLAI NTI FF VI OLATED PLAI NTI FF'' S FEDERAL CONSTI TUTI ONAL
R GHTS TO DUE PROCESS AND CROSS- EXAM NATI ON.

In Goldbero v. Kellv, the United States Suprene Court required

state and city welfare officials to provide a fair hearing for
wel fare recipients threatened with termnation of their benefits.
397 U.S. 254, 25 L.Ed.2d 287, 90 S.Ct. 1011 (1970). The Court
found due process necessarily included the right for recipients to
have at |east an opportunity at an admnistrative hearing to
confront and cross-exam ne adverse witnesses. 397 U S at 269-70,

25 L. Ed.2d at 300. In the present case, Plaintiff specifically

objected to IDPA's representative and the Hearing Oficer using the

hearsay material. See, e.q., Jamson v. Waver, 30 IIll. App. 3d
389, 332 N.E. 2d 563, 568 (1975) (citing Goldbers v. Kelly, 397 US.
254, 25 L.Ed.2d 287, 90 S.&. 1011). Plaintiff's fundanental right

to a fair hearing and due process was violated by the adm ssion of

this inadm ssi bl e hearsay evi dence. a.




D. THE FI NAL ADM NI STRATI VE DECI SI ON LACKS THE SUBSTANTI AL
EVI DENCE REQUI RED BY ILLINO S LAW
1. Scope of Review
The adm ni strative findings nust be based on substanti al
evidence. Bruce v. Departnent of Reaulation and Education, 26 I1l|

2d 612, 622, 197 N.E. 2d 711 (1963). The adm nistrative findings do

not require nor permt a court of review 'Ito autonatically place a
stanp of approval on the findings of the agency nmerely because such

agency heard the w tnesses and nmade the requisite findings." Viera

v_. inois Raci nqg Board, 65 1. App. 3d 94, 99, 382 N E. 2d 462,
466, 22 |11. Dec. 142, 146 (IIl App. C., 1st Dist. 1978). The
final admnistrative decision nust be just and reasonable in |ight
of the adm ssible evidence presented by the record. Dhar mavan

216 111. App. 3d 514, 576 N E zd 361, 159 IIl. Dec. 692, 700-01
(1. App. C., 1st Dist. 1991).

2.  Review of the Findings

The Final Admnistrative Decision in this case applies a
hypocritical standard of behavior. |DPA nade mistakes and accused
Plaintiff of failure to report incone froma place of which she had
no know edge. Tr., pp.17-19,36. O course, no intent to defraud
is inmputed on IDPA fromits mstakes, but when Plaintiff nakes a
simlar mstake, |DPA irrebutably presunes intent to defraud.
However, an innocent mstake is not substantial evidence of
intentional fraud. | DPA never asked Plaintiff about her intent.
Tr., pp.16,33. In fact, no adm ssible evidence indicated intent to
defraud. The only evidence adm ssible indicated that m stakes were

nmade. Plaintiff indicated the inadvertent nature of the m stakes
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and the reason for her error. This evidence clearly presents a
concl usi on opposite of that reached by the Hearing Officer. The

inadm ssibility of the hearsay evidence | eaves no substantial basis

for the Final Adm nistrative Decision

E. | DPA FAILED TO MEET THE CLEAR AND CONVI NCI NG EVI DENCE
STANDARD OF PROOF AS REQUI RED BY FEDERAL LAW

| DPA failed to neet the standard of proof for intent as
requi red by federal regulation. 7 CFR 9 273.16(e)(6) (1986)
provi des:

The hearing authority shall base the determ nation of

intentional Program violation on clear and convincing evidence

whi ch denonstrates that the househol d nenber(s) conmtted, and
intended to commit, intentional Program violation
(Enmphasi s supplied).

Two courts have passed on the application of this federal
regulation in factual contexts simlar to the case at bar. Bot h
cases dealt with whether an admnistrative hearing had sufficient
evidence to nmeet the clear and convincing evidence standard set
forth in 7 CF.R !j 273.16(€)(6). In the first case, Smith v.
Departnent of Health and Rehabilitative Services, 522 So. 2d 956
(Fla. Dist. Ct. App. 1988), a food stamp recipient suffered a six-
nonth disqualification fromthe food stanp program because of an
alleged IPV. The food stanp recipient explained her mstake, that
she did not know she had to report nonpermanent part-tinme earned
income. None of the public aid agency's representatives had "any

personal know edge of the allegations made or of the information
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contained in the docunents submtted to the hearing officer.™ The
appel l ate court noted the mandatory clear and convincing standard
of proof required by 7 CF. R 8 273.16(e)(6). The court defined
clear and convincing evidence to require credi ble evidence, precise
and explicit facts, no confusion on the part of w tnesses, and
evi dence which creates a firmbelief or conviction in the trier of
fact as to the truth of the allegations 522 So. 2d at 958. The
Smith court held: "Mere failure to report incone does not establish
by clear and convincing evidence that there was intent to conmt an
intentional program violation.|' 522 So. 2d at 959.

In Juste v. Departnent of Health and Rehabilitative Services,

520 So. 2d 69 (Fla. Dist. C. App. 1988), another appellate court

applied the mandatory clear and convincing evidence standard of

proof required by 7 CF.R 8§ 273.16(e)(6). Juste also involved a

food stanp recipient accused of an IPV nerely because of a failure
to report income correctly. The Juste court also found the
uncorroborated hearsay evidence introduced at the admnistrative
hearing not sufficiently clear or convincing to neet the agency's
burden of proof. 520 So.2d at 522.

Both of these cases interpret the same |law applicable in the

present case. Both of these cases concerned the sane factual
situation of the present case: a food stanp recipient who
m stakenly had failed to report incone. Nei ther the two cited

cases, nor the present case involved any direct evidence as to
intent. In each case, the public aid agency sought or seeks to

infer intent froma sinple mstake. This inference does not neet
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the clear and convincing standard of proof required by 7 CF.R 5

273.16(e) (6).

[V. Concl usi on

There are several reasons to reverse |IDPA's final

adm ni strative decision:
L Defendant's prior notice to Plaintiff that the
over paynent was an | nadvertent Household Error estops

Def endant from alleging an |PV.

2. The adm ssion of hearsay over Plaintiff's objections
violated Illinois and federal |aw

3. The Final Adm nistrative Decision |acks the substanti al
evidence required by Illinois |aw

4, IDPA failed to neet the clear and convincing evi dence

standard of proof as required by federal |aw.
If this Court finds that Plaintiff is correct in any of these

points, then the Final Adm nistrative Decision should be reversed.

Respectful ly submtted,
ROSIE GOUARD, Pl aintiff

B y ~ ~ - f i & ' - &
Timothy Sowa
Seni or Law St udent

y+HeL-pa-g
George Bel I
Attorney for Plaintiff
Land of Lincoln Legal

Assi stance Foundation, Inc.
202 W HII, P.O Box 1278
Chanpaign, |L 61824-1278
(217)  356-1351




PROOF_OF SERVI CE

Under penalties as provided by |aw pursuant to the Code of
Gvil Procedure at 735 ILCS 5/1-109, the undersigned certifies
that a true copy of the foregoing Menorandum in Support of
Plaintiff's Conplaint was deposited in a US. Milbox in
Chanpaign, Illinois, on August 16, 1994, in a sealed envel ope,
with the proper postage fully prepaid, addressed to:

Kurt MKenzie

Assi stant Attorney Ceneral

313 N. Mattis, Suite 201
Chanpaign, |IL 61821

Dated: _ % \ .\, -9q Dﬂmx.&ﬂ()@

Ceorge Bell

Attorney for Plaintiff

Land of Lincoln Legal Assistance
Foundati on, Inc.

202 W Hll, P.O Box 278

Chanpaign, IL 61824-0278

(219 356- 1351

I'- 800- 747- 5523




