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IN THR C'RCUI T COURT OF COOK COUNTY, |LLINOIS |7f
MUNI Ol PAL DEPARTNBNT, FI RST DI STRI CT
LI NDA BARNETT, ! ol 72~0
Plaintiffs, ; c IfpP*)
V. . No. -94 M 013550

THORN AVRRI CAS, INC., UDb/a i
RRNT- A- CRNTRR, a foreign

corpor ation doing business in 1
Il'1inois, 1
1

Def endant . 1

|. Introduction

. épﬂ S case concerns practices engaged in by a "rent-to-own*'
(I "RTO") store. In recent years the rent-to-own industry has
expl oded on the national scene, especially in |owincone, inner-
city nei ghborhoods. The industry rents nerchandise to | owincone
persons at extrenely high prices. |f the custoner nakes all the
paynments required by the rental-furchase agreenent, they acquire
ownership of the property. A $250 television set, for exanple,
nag cost the customer 78 weekly payments of $/O--or a total of
$780. See Chicago Sun-Times Editorial attached as Exhibit A
Wiile state IaM/gthe Rent al Purchase Agreenment Act) nandates that
critical terns of the rent-to-own transaction are fully disclosed
to the consunmer in witing, this does not always occur. In this
action the plaintiff has sued a rent-to-own conpany which
"rented" her a stereo and a curio cabinet at unconscionably high
prices, and which failed to disclose to her key terns of the
transactions, such as the full price it would cost to gain
ownership of the property.

[l. Pacts.
On March 16, 1993, Linda Barnett entered into a rent-to-own
agreenent with defendant Rent-A-Center (WACI'). On that day she
executed a rental -purchase agreenent with RAC for the rental -

purchase of a stereo. Ex. E attached to defendant's Mtion. The



rental - purchase agreenent obligated her to pay 17 nonthly
paynments; each paynent consisted of $99.99 rental fee, $6.00 tax,
and $6.50 liability damage waiver ('ILDW®) fee--a total of
$112.49.1 The 17 paynents of $112.49 totaled to $1912.33. The
contract signed by Barnett does not disclose that she would have
to pay a total of $1912.33; it lists "la total of $1699.83". \When
Barnett signed the rental -purchase agreenent she thought she
woul d have to pay a total of $1699.83 to acquire ownership of the
st er eo. Dep. of Barnett at 52 and 88 (attached to defendant's
Mbtion as Exhibit C. Nor does the contract state that Barnettls
nmonthly payment will be $112.49; instead it lists a nonthly
paynment of $105. 99. RAC! conceded in discovery that it paid
$731.21 for the stereo. Exhibit B attached hereto. Barnett nmade
nunerous paynments on the stereo before this litigation arose.

On Decenber 6, 1993, Linda Barnett entered into a second
rent-to-own agreement with RAC To rent a curio cabinet, the
rental -purchase agreement called for her to pay 91 weekly
paynments; each paynent consisted of $12.99 rental fee, $0.78 tax,
and $0.84 liability damage waiver fee--a total of $14.61.
Exhibit F attached to defendant's notion. There was also a

processing charge of $7.50. The 91 paynents of $14.61, and the

" Liability Damage Waiver is offered to RAC custoners for a
fee of 6.5%of the rental payment anount. \While RAC states that
liability danmage waiver is not insurance, it amounts to the sane
t hi ng. Custoners who purchase liability waiver are released of
?ny obligation to RACif the property is stolen or danmaged by

ire.




processing fee, totaled to $1337.01. The contract signed by
Barnett does not disclose that she would have to pay a total of
$1337.01; rather, it lists I'a total of $1182.09''. \Wen Barnett
signed the rental -purchase agreenent on Decenber 6, 1993, she
t hought she would have to pay a total of $1182.09 to acquire
ownership of the curio cabinet. Dep. of Barnett at 71. Nor
does the contract state that Barnett's weekly paynent will be
$14.61; instead it lists a weekly paynent of $13.77. RAC
conceded in discovery that it paid $291.56 for the curio.
Exhibit C attached hereto. Barnett nade numerous paynents on the
curio before this litigation arose.
|'l. Argunent

A count | of the Arended Conpl aint, Wi oh
Presents A ClaimThat RAC s Bailure to
Di scl ose Key Ternms of the Transaction Viol ates
t he Rental Purchase Agreement Act,|s Not
Properly Subjeot to Bumrary Judgnent.

Count | of the Amended Conpl aint charges that RAC viol ated
the Rental - Purchase Agreement Act (VPAA''), 815 LLCS 655/0.01 $&
ggg. The RPAA requires rent-to-own nerchants like RAC in this
case to provide seven enunerated disclosures to consumers @in
Elaln English". 815 ILCS 655/2(a) (g) . Wiile no Illinois cases

ave interpreted the RPM it is alnost identical to laws in
nunerous other jurisdictions that require detailed witten
di sclosures at the time of a rent-to-own purchase. One
commentator noted the purposes of rent-to-own disclosure |aws:

t he peculiar circunstances of an RTO transacti on

may justify the detailed disclosures. The RTO

transaction enbodi es a unique variety of ri?hts

and obligations not common to other types o

buyi ng arrangements, and the best realistic hope

of appr|S|n% consunmers of the salient character-

istics of the arrangenent may be to set them all

out in the contract. At least if the consuner

recei ves a copy of an agreenent |aden with infor-

mation, he or she can refer to the docunent |ater

if a dispute arises. Mreover, asthe statutes



pronmote uniformty in disclosed ternms and |anguage,

consunmers are in a better position to shop conpar-

atively anmong RTO deal ers.
J.P. Nehf, Ef fective Regul ation of Rent-to-Chm Contracts, 52
Chio State L. J. 751 (1991). As will be shown below, the two
purposes of the law--to apprise consuners of key RTOterns and to
allow the consumer to conparison shop--have been negated by the
way RAC discloses information

The RPAA provides as follows:

(g) a rental -purchase agreenents nust disclose:

(2) the anount...of paynents;

(3 . ..the total amount to be paid to acquire ownership
of the merchandi se;
815 I LCS 655/ 2(Q). The clear nandate that the rent-to-own
contract provide the periodic paynent anmount (e.g. ttyour total
nmonthly paynent is $112") and the total anmount to be paid (e.g.
"Ithe total amount to be paid to acquire ownership is $4589") was
violated in this case. Both contracts executed by the plaintiff
m s-stated these anounts. The March 16, 1993 contract lists a
nont hly paynent of $105.99 when in fact the actual paynent,
including tax and liability waiver fees, was $112.49. Mor e
importantly, that contract discloses the total anmount of all
payments as $1699. 83. In reality, the Votal anount to be paid
to acquire ownershipl', including taxes and liability waiver fees,
is $1912. 33. Simlarly, the Decenber 1993 contract specifies a
weekly paynment of $13.77; in fact the payment was $14.61. That



contract also discloses a grand total as $1182.09 when the total
to acquire ownership was actually $1337.01. °

Def endant does not deny that it its failed to nake the
di sclosures required by Illinois |aw Instead, defendant argues
that the plaintiff cannot maintain an action under the RPAA
because she has suffered no danage. That contention is
erroneous; the plaintiff has been danaged in this case.

It is undisputed that the March 1993 contract disclosed a
total of $1699.83 when the real |'total anpunt to acquire
ownership of the merchandisel' was $1912.33. Because the contract
stated the total amount as $1699.83, Ms. Barnett wal ked out of
the store believing that to be the amount she woul d have to pay:

Q And what was your understanding as to how nmany

months this agreenent was for?
Al would have 17 nonths to pay on this stereo,

and it would cost nme $1699.83. That was ny

under st andi ng.
Dep. of Barnett at 49-50, see also page 88. Def endant concedes
that plaintiff's "understanding of the rental purchase agreenent
for the Sharp stereo was that...it would cost her $1699.83".
Defendant's Mdtion for Summary Judgnent at 2. The difference

bet ween these two anounts-- $212.50--is damage to the plaintiff

2 The discrepancy between the Votal'' listed on the contracts
and the actual total is caused by BACs failure to include taxes,
LDW fees and other fees in the contract's total figure
ggpgfition of Kevin Carey, Excerpts attached as Exhibit D, at 57,



Barnett. The $212.50 is a charge that Ms. Barnett was obligated
to pay yet one which was concealed fromher at the tine the
transacti on was executed. The sane scenario applies to the
Decenber 1993 transaction. The contract portrayed the total
amount as $1182.09 and the plaintiff understood that to be the
total amount that she would have to pay to acquire ownership.
Dep. of Barnett at 71. But the actual total of all amounts to be
paid to acquire ownership was $1337.01--$154.92 nore than what
was di scl osed.

Def endant argues that Barnett has not suffered danage
because she has allegedly not yet paid all paynents on the
contracts. This contention nisses the point. Wen the plaintiff
executed these contracts she obligated herself to pay RAC
$1912.33 on the first contract and $1337.01 on the second
contract. This obligation can be enforced by the defendant--
indeed defendant is enforcing this obligation through a
counterclaimin this action! An obligation to repay a debt
constitutes damages which may be recovered in an affirmative
| awsui t . Rosario v. livaditis, 963 F.2d 1013, 1021 (7th Cr.
1992) (students sued a beauty school to recover anmpbunts equal to
their unpaid student |oan obligations). Since the plaintiff is
obligated to pay RAC nore than the contract described as the
total, nore than what she was led to believe she would have to

pay ; she has been damaged in that anount.



A case strikingly simlar to the instant case is Cari

Rentals v. Hall. SC 230734 (lowa, 1993) (Attached hereto as

Exhibit E). In Hall the consuner-defendant contended that a
rent-to-own nerchant failed to conply with the Iowa Consuner
Rental Purchase Agreenent Act, a statute simlar to the Illinois
Rental Purchase Agreement Act. Like the plaintiff in the case at
bar, the consumer in Hall had ttstopped making paynments..." Hall
at 4. The court ruled as foll ows:

The Court finds the agreenents used by the plaintiff

qugngggpgniioS?ngésfﬁqplEarggpagﬁcgi82e§336?6??&h%ate

the total dollar anmount of |ease paynments necessary to
acquire ownership if other than nonthly paynents are

made
Hall at 5.

Defendant's reliance on Roche v. Fireside Chrysler-Plviouth,
Ilnc., 235 Ill.App.3d 70, 600 N E.Id 1218 (2nd Dist. 1992), is
m splaced. In Roche, a consuner argued that an extended warranty

contract offered by a car dealer violated the Consuner Fraud Act
because it provided no benefit to the consuner beyond the
manuf acturerls warranty that came with the vehicle. But unlike
the case at hand, in Roche the consuner did not purchase the
warranty or pay any noney toward it:

Fireside contends that since plaintiff never signed

t he revised purchase agreenent, she never bought the

ext ended warranty and, therefore, Flaintiff failed

to prove she was danaged by this allegedly deceptive
act. W agree.



Roche, at 235 Ill. App. 86. In the case at bar the consumer not
only executed the two contracts--and thus becane obligated to
conply with their ternms--but she also made numerous payments.
The plaintiff in Roche had no danages because she never was
obligated to pay one cent for the extended warranty.

According to defendant, the plaintiff has paid $1165.89 on
the first contract and $259.92 on the second contract. See
Exhibit H attached to defendant's notion. Each paynent she nade
al so constitutes damage for two reasons: (1) each paynent is
greater than the paynent anmount disclosed in the contracts; and
(2) each paynment includes a portion of the final, total anount,
whi ch happens to be greater than the total amount listed in the
contracts. For exanple, although the stereo contract disclosed a
mont hly paynent of $105.99, the plaintiff had to pay nonthly
payments of $112.49. On March 4, 1994 she paid RAC a paynent of
$112.88 for the stereo.® See Exhibit F attached hereto.  Thus
Ms. Barnett was danmaged in the anount of $6.89 for that paynent
al one. * Reduced to its essentials, this case is one in
whi ch an RTO nerchant concededly ignored the RPAA obligated a

custonmer to pay one anount while disclosing a | ower anmount, and

* This paynent includes $99.99 rental, $6.50 liability damage
wai ver fee, and $6.39 tax. The | ast amount--$6.39 tax--is
puzzling because the contract calls for only $6.00 tax.

* Another way to look at the plaintiff's damages is as
fol | ows. Since the first contract included a hidden charge of
$212.50, and since the first contract was payable in 17 annents,
each paynment nmde by the plaintiff 1ncluded $12.50 (one-
seventeenth of $212.50) danage.



then contends that no action may be brought under the PPAA
because the consumer refused to pay the entire--illegal--bal ance
of the contracts. This ~ Court nust reject this curious notion
which would require victins of fraud to pay every dine on an
illegal contract before they could sue.”’
B. Count Il of the Amended Conplaint, Wioh
Seeks Damages Under the Consuner Fraud Aat

For Defendant's Unfair and Decreptive Acts,
I's Not Properly Subjeat to Sunmary Judgnent.

Count 11 of the Amended Conplaint alleges that the sane
conduct conpl ai ned of in Count constitutes an unfair and
deceptive practice in violation of the Illinois Consuner Fraud

and Deceptive Practices Act (''CFA''), 815 ILCS 505/ 2.

The defendant's primary argunent for summary judgnment on
this Count is identical to the contention discussed wth regard
to Count |I. Nanel y, defendant maintains that because plaintiff
refused to pay the entire balance of the illegal contracts that
she has suffered no damages. For the reasons set out above, this
contention nust fail.

Def endant al so argues that summary judgment nust be granted
in its favor because

plaintiff has sinply failed to show any reliance

> It should also be noted that the RPAA provi des for actual

damages, such as those incurred by the plaintiff, and statutory
damages of "25% of an anount equal to the total of paynents
required to obtain ownership of the nerchandise..." wth a
mini mum of $250 and a naxi mum of $1000. 815 ILCS 655/4(2). Thus
the plaintiff in this case, in addition to her actual danages,
wll be entitled to recover statutory damages as well.



on her part... There is sinply no evidence of

plaintiff's relying on any untrue statenent by the

seller..
Def. Mdtion for Sum Judgt. at 6. Two responses are in order
here. First, evidence of reliance is unm stakably present.
Plaintiff testified at her deposition that she thought the total

due to RAC was one anount--having relied on the disclosures in

the contracts--when in fact it was a higher anount. Dep. of
Barnett at 52, 71, and 88. But in any event reliance is not
required under the Consumer Fraud Act. As the Illinois Suprene

Court nost recently put it:

..the Consuner Fraud Act does not require actual

reliance, an untrue statenent regarding a naterial
fact, or know edge or belief by a party making
a statenment that the statenment was untrue.

Martin v. Heinhold Commpdities, Inc., 163 111.2d 33, 643 N E. Zd
734, 754 (1994). Gven this pronouncenent of the Suprenme Court,
def endant's suggestion that summary judgnent be granted in its
favor nust be rejected.

c. Count IlIl of the Anmended Conplaint, Which

Al | eges That The Priaes Charged The Plaintiff
By RAC Wre Unaonsai onably H gh, Should Not
Be Subjeot to a Summary Judgnent Xoti on.

Count Il of the Anended Conpl aint asserts that the prices

charged the plaintiff in the two rent-to-own transactions were
unconscionably high, in violation of the Illinois Commercial Code
and Illinois comon | aw The key evidence in this respect is
that plaintiff was charged $1337.01 for a curio cabinet for which
t he defendant paid $291.56--a narkup of 458% The stereo for
which the plaintiff was obligated to pay $1912.33 cost Rx!
$731.21--a markup of 261% There are two reasons that sunmmary

10



judgnent is inappropriate on this Count: (1) the statute requires

an evidentiary hearing to adjudicate clains of unconscionability

and; (2) a material issue of fact exists as to whether the

contracts did inpose prices which were unconscionably excessive.
1. The Parties Are Entitled To An Evidentiary

Hearing On The Issue of Unaonsoionability.
The | aw prohi biting unconsci onabl e contract clauses states
t hat

Wien it is clained or appears to the court that the

contract or any clause thereof nmay be unconscionabl e
the parties shall be afforded a reasonable opportunity
to present evidence as to its commercial settin%,
purpose and effect to aid the court in making the

det erm nat i on.

810 ILCS 5/2-302(2). This |'reasonable opportunityl® is a ful

evidentiary hearing--not a sumary judgnent notion. In Erank's
Mai nt enance Inc. v. C A Roberts Co., 86 Ill.App.3d 980, 408

N.E. 2d 403 (1st Dy st. 1980) the trial court granted the
defendant's notion for summary judgnent, ruling that a clause of
a contract was not unconscionable. The Appellate Court reversed,
hol di ng t hat

Wi | e under the Code the question of the

unconscionability of a clause is for the court to

decide, the court before making this determ nation

must give the parties a reasonabl e opportunity to

present evidence as to its conmercial setting,

purpose and effect. CGenerally a full hearing on

the issue is required.
Frank's Maintenance, 408 N E. 2d at 409 (citations omtted). See
also Luick v. Gravbar Electric Co., 473 F.2d 1360, 1363 (8th Cir.

1973) (summary judgnment against an unconscionability claim

11



reversed because plaintiff entitled to | 'reasonabl e opportunity to
present evidence on this issuel').

2. Material Issues of Faat Rxiat Regarding The
Unconsoi onability of the Prioes Inposed.

Summary judgnent |'is a drastic means of disposing of
[itigation and therefore should be allowed only when the right of
the noving party is clear and free from doubt.|’ Kuwi k v. Star
Mar k

VMQM, 156 111.2d 16, 619 N.E. 2d 129, 136 (1993). Yet
the

def endant has presented no evidence to show that the prices in
this action were not unconscionable. Def endant adduced not hi ng

what soever regarding the commercial setting, purpose and effect

of the contracts. In the absence of such evidence the Court
cannot grant their notion for summary judgnent. In fact the
prices charged to plaintiff were wunconscionably high, in
violation of the Illinois Comercial Code. For exanpl e,

plaintiff denonstrated a markup of over 450% on the curio
cabi net . See Facts Section above. The case of Mirnhv v.

MNamara, 27 UCC Rep. Serv. 911 (Conn. 1979) (attached as Exhibit

Gt is very simlar to that at bar. The plaintiff, a RTO
customer, was charged $1268 to rent a $499 television set. |d. at
912. The court stated:

An excessive price charged a consuner wth unequal

bar gai ni ng power can constitute a violation of
S2-302 of the Uniform Commercial Code. In the case
of Jones v. Star Credit Corn.. 298 NYS2d 64 (1969),
the plaintiffs, welfare recipients, purchased a hone

12



freezer unit for $900. The freezer had a retail value

of approxi mately $300. The court held the contract

was unconsci onabl e under S2-302 of the Uniform

Commer ci al Code. ..
ld. at 919. The court then listed many ot her cases where high
prices were deenmed unconscionable in violation of the Uniform
Commerci al Code. Id. The court held the price in the RTO
transaction to be unconscionably high

In Cari Rentals v. Hall, suora (Ex. E attached hereto), the
court found a rent-to-own transaction to be unconscionable. The
court noted that the price of the RTO nerchant was |'substantially

hi gher” than simlar nerchandise in other stores and that "the

‘value’ of the goods . . .is substantially less than the total
paynments defendant was required to pay under the agreenent". 1d.
at 6-7.

In the case at bar the defendant has not argued that the
prices inposed on the plaintiff were reasonable in |light of the
comrercial setting and purpose of the transaction. Defendant has
ignored its burden as a novant in a sunmary judgnent notion.
Instead defendant argues generically that all ttrent-to-own
agreements are not unconsci onable''. Def. Mdtion for Sum Judgt.
at 8. Even the cases relied on by defendant suggest that a rent-
to-own contract that inposes a high price may be unconsci onabl e,
dependi ng on the circunstances of the case. In Rento Enterorises
v. Houston, 9 Kan. App.2d 296 (Kan. 1984) the court held that the
i ssue of price unconscionability I'is to be deternined by the

court upon the basis of the peculiar circunstances of each casel'.

13



Rento at 302. So while that court found that a 108% markup did
not strike the court as unconscionable, it did not rule that high
prices could not serve to justify a finding of unconscionability.
The trier of fact in this case--after a full hearing-- may find
the prices 1inposed to constitute an unconscionabl e markup

Defendant's reliance on Starks v. Rent - A-Center, is also

m spl aced. Starks was not decided on a sumary judgnent notion;
instead, the matter was tried to a jury and both sides had their
full opportunity to show the setting and circunstances of the
transaction. Moreover, in finding the contracts to be
conscionable, the court relied on the fact that "the contracts
disclosed to plaintiffs the nature and cost of the transactionl'.

Starks at 12. The facts of the case at bar are different;

plaintiff was not disclosed the true cost of the transactions.”®
This Court nust deny the defendant's notion for sunmary
j udgment on Count II1. The defendant has not met its burden of

show ng that it is entitled to judgnent and that this question is

|'clear and free from doubt! @ The question of whether the
agreenents were unconscionable is one that wll require a ful
heari ng.

D.  Count |V of the Anended Conpl ai nt, Wi oh
Conpl ai ns of the Defendant's Conaeal nent of

°® The final case relied on by defendant, Ln re Colin, 136
B.R 856 (Bk. Ore. 1991) states the mnority view that a high
price in itself cannot form the basis of a claim for
unconscionability. O course plaintiff in this action is
conpl ai ning of “excessive prices and deceptive acts of the
def endant .

14



The True Cost of the Nerohandise and the

Exaesai ve Priae charged, Shoul d Not Be

Subject to a Sunmary Judgnent Motion

Count 1V of the Amended Conpl aint charges that the defendant

m srepresented the total price of the nerchandi se and that th@
prices inmposed on the ﬁlaintiff were "unfair trade practices
wi thin the neaning of the Consumer Fraud Act. Def endant's sol e
argunent for summary judgnment on this count is that plaintiff is
all eged to have no damages because she did not conplete all
paynments. This argunent's defects are di scussed above in Section
A

Caims simlar to Count IV have been allowed in other
actions. In Mirnhv v. MNamarq, suora (Ex. F attached hereto),
the court
held that a rent-to-own nerchant that charged excessive prices
commtted an unfair act under the Connecticut Consumer Fraud Act,
and noted that

the failure on the part of the defendant merchant

to advise the plaintiff of the total price she

woul d be required to pay under the terns of the

contract further compounded the unfairness of his

trade practices.

Murnhv at 919-920. In Geen v. Continental Rentals, L 3182-90
(New Jersey, 1994) (attached hereto as Exhibit H), the court held
that the New Jersey Consuner Fraud Act was violated when a RTO
merchant charged excessive prices in rent-to-own transactions.
Geen at 14-17.

The courts have broadly construed the Consuner Fraud Act,
stating that I1( order to fall within the purview of Section 2
(of the CFA), it need only be shown that Defendants are engaged

in trade or commerce and in unfair or deceptive acts or practices

15



in the conduct of that trade or commerce.' Peool e ex rel

Hartiaan v. Knecht, 216 Ill. App. 3d 843, 159 IIll. Dec. 318, 324
(2d Dist. 1991). A practice may be unfair wthout being
deceptive. Id., at 325, «citing Eederal Trade Conmi ssion V.

SnerrY & Hutchinson Co., 405 U.S. 233 (1972). And language in

the CFA expressly provides that "This Act shall be liberally
construed to effect the purposes thereof." 815 I LCS 505/ 11a.
The First District Court of Appeals ruled that this provision

is a clear mandate fromthe Illinois legislature

that our courts utilize the Act to the utnost degree

in eradicating all forms of deceptive and unfair

busi ness practices...
Peonle v. All Anerican Alumnum 171 I1l. App.3d 27, 524 N. E 2d.

1067, 1070 (1st Dist. 1988).

PAC s argunents ignore the broad sweep of the Consuner Fraud
Act. The issue of whether a practice is Wifair'' under the CFA
Is one of fact, requiring a case-by-case deternination. See

Peoole ex rel Hartiaan v. Knecht, sunra, 159 Ill. Dec. at 325.

As such, it is an inappropriate issue for decision on a notion
for summary judgnent. Utimately it will fall to the tria
court--after it reviews all the evidence from both parties--to
det erm ne whet her the conduct of the defendant was ltunfairtt
wi thin the neaning of the CFA
Conol usi on
Plaintiff should be given her day in court. She will be

able to establish that the prices she was charged were conceal ed

16




fromher and, when viewed in their comrercial context,

outrageously high. The notion nust be denied.

wer e

Respectful ly submtted,

Ohe O Plaintiff's Counsel

Alop A Al op _
Legal Assistance Foundation of Chicago
343 South Dearborn Street

Chicago, |IL 60604

(312) 347-8310

Certificate of Service

Alan A. Alop certifies that he has nailed a copy of the foregoing
docunent to:

M chael M Gowan

Qerrey C Harrow Ltd.

180 N. Stetson Ave. #3500
Chicago, Illinois 60601

bK placing the document, postage paid and addressed as above, in
the mail at 343 South Dearborn, this 30th day of Mrch, 1995.

Aan A Al op
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