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| NTRODUCTI ON
M. Kopanuk's MHOA is predom nantly a purchase -- and not
a rental -- agreenent, as he pointed out in his opening brief.

Substantively, that is the nature of the agreenment, regardless
of whether it is characterized as an installnent sale contract
or as a |ease/option. The reasons are nunerous. The MHCOA
required himto make a non-refundable down payment of |and or
| abor: it placed responsibility for all repairs and naintenance,
no matter now large or small, on him he accunulates equity as
the purchase price is reduced and anortized over the life of the
transaction: and he will becone the owner of the hone at the
conclusion of the agreenent at no additional cost. The
agreenment itself characterizes the transaction as a purchase
agreenent, albeit by neans of a conplicated 40-page docunent
structured as a long-term lease culmnating in the transfer of
legal title. In short, the agreement confers virtually every
el enent of hone ownership on M. Kopanuk except the actual
conveyance of title.

AVCP Regi onal Housing Authority (AVCP RHA) does not deny
(as it indeed it cannot) t hese substantive features of its
agreenment with M. Kopanuk. Instead, it nostly ignores them
presenting its argunent as if the only difference between M.
Kopanuk's MHOA and a conventional |ease is the inclusion of an
option to purchase. Fromthis artificially narrow view of the
transaction, AVCP RHA constructs its argument that M. Kopanuk

has no equitable ownership interest in his hone until he




conpletes the final formality -- his request for a fornal

as he will be entitled to' do wthout cost at

transfer of title,

the successful expiration of the agreenment's 25-year term

Accordingly, despite the substantive ownership provisions
of the MHOA, including M. Kopanuk's investnment and the equity
he has accunulated, AVCP RHA contends that this Court's

precedents obligate it to treat M. Kopanuk as nothing nore than

a conventional tenant with a bare possessory interest -- and

that this Court should clear the way for the district court to
summarily termnate in an FED proceeding not only M. Kopanuk's

right of possession, but also all his equitable ownership

interests in his honme and the expectation of full

| egal

ownership that induced M. Kopanuk to commt hinself to this

arrangenment in the first instance.

M. Kopanuk's interests in his home required nore than a

decade, and a large portion of his resources, to accunulate. No

authoritative precedent supports summary extingui shnent of such

I nterests. This Court should reject the housing authority's

effort to do so through an expansion of the district court's FED
jurisdiction. A court is available with jurisdiction to hear

AVCP RHA's claimin the first

instance.  That court -- and not

the district court -- is where it nmust be brought.
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ARGUMENT

THE GOVERNI NG LAW AND SUMVARY OF ARGUVENT

The governing law is straightforward. "[T] here shall be
no inquiry into the nerits of the title," AS 09.45.150, in an
FED proceedi ng. The jurisdictional grant of AS 22.15.050
confirns this allocation of jurisdiction between the district
and superior courts.
The jurisdiction of the district courts does not
extend to (1) an action in which the title to real
property is in dispute.
This jurisdictional limtation is consistent with the narrow
scope of an FED, whose purpose is to summarily adjudicate
possession in landlord-tenant disputes, but only if possession
is the sole issue. Vinson v. Hamlton, 854 P.2d 733, 735

(1993); MCall v. Fickes, 556 P.2d 535, 537 (Al aska 1976).

The issues in this case go well beyond possession. M.
Kopanuk has asserted valid clains of equitable ownership
interests which this Court has held are not within a district
court's FED jurisdiction. Mners' & Merchants' Bank v. Brice, 5

Al aska 418, 420-21 (A aska 1915) (where "defendant claims the

equitable title to the property, the title to the property
is in dispute," and the "drastic summary renmedy of forcible
entry and detainer" is not available). See al so Modrok v.

Mar shal | 523 P.2d 172, 174 (Al aska 1974). Rather, in such

circunstances, the remedy is by ejectnent in Superior Court.
See Strack v. Mller, 645 P.2d 184, 186-87 (Al aska 1982); CGtv
of Valdez v. Valdez Devel opnent Co., 523 P.2d 177, 182 (Al aska
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1974); Mran v. Holman, 501 P.2d 769, 771 (Al aska 1972);

Wlliams v. Delav, 395 P.2d 839, 840, 846 (Al aska 1964); Land
DeVel ODnent. Inc. V. Paduett, 369 P.2d 888 (Al aska 1962); Steil
v. Dessmore, 3 Alaska 392 (Al aska 1907).

In an effort to avoid both the plain statutory |anguage

and this Court's authoritative interpretations of it, Avcp RHA
and its amci focus their legal argunents on the MHOA' s option
to purchase. They argue that adding an option agreenent to a
conventional lease is insufficient to create equitable ownership
I nterests. At most, they contend, no equitable ownership
interest can arise until after the option is exercised.

The housing authority also contends that the district

court's assertion of jurisdiction, even if erroneous, is

essentially harnless. It argues that even if M. Kopanuk has
equitabl e ownership interests in his honme, it would be both
inequitable and futile to afford M. Kopanuk the sane

opportunity to redeemhis interest that is extended to others
and that it would in fact be inequitable to sanction any result
other than that reached in the district court. Finally, both
AVCP and amicus HUD argue that this Court is bound to defer to
wos Fegul atory interpretation of both the |legal status of the
MHCOA under State law and the renedies available for its
enf orcenent.

None of these arguments has nerit. At this stage, the
question is not how the equities should be bal anced. The
question instead is which court has been yested by the

Legislature with the jurisdiction to strike that bal ance, a

4
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question that depends on whether M. Kopanuk has asserted
potentially valid clainms of equitable ownership interests. As
for the controlling |legal question, i_e., the nature of M.
Kopanuk's interest in his home, AVCP PHA' s single-mnded focus
on the MJiOA's so-called option to purchase ignores the many
provi sions of the agreement assuring M. Kopanuk of ownership if
he successfully provides the initial contribution of |and or
| abor and then fulfills his 25 years of financial, naintenance,
and other responsibilities. Hs conpliance wth these
conditions for the past 10 years gives rise to substanti al
equity interests in his home -- and a reasonabl e expectation of
owner shi p.

The MHOA' s so-called purchase option is in reality little
nore than the nmeans by which AVCP FU A signifies successful
conpletion of the ownership program Its purpose is nerely to
ensure that legal title is withheld until all paynents and other
program requirenents have been nmet, denonstrating that it is in
substance a security interest. Finally, HUD s contrary

Interpretation of State lawis entitled to no deference.

1. MR KOPANWK' S CLAIM oF EQUI TABLE OMERSH P | NTERESTS | S
PLAI NLY NOT BASED ON A CONVENTI ONAL LEASE/ OPTION -- THE
N.HOA IS MORE AKIN TO AN | NSTALLMENT SALE AGREEMENT

By focusing nost of its attention on the MHOA's option to
purchase, AVCP RH?I ignores how little resenbl ance this Agreenent
bears to a routine |ease. Notwi t hstanding the agreenent's
rental -type provisions, the MHOA is plainly and predom nantly an

agreenent for an installnment purchase of the hone. The NVHOA

5
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itself begins by explaining that it is premsed on AVCP wAs
prom se of honeownership. The critical text on page 2 of the
agreenent, located directly above M. Kopanuk's and AVCP RHA's

signatures, sumarizes the purpose of the follow ng 38 pages

Under this Agreement, the IHA wll jve he
Homebuyer an opportunity to achi eve ownerShip of a
Hone in the Project in return for [I] fulfilling his

obligations to mke a contribution to the

devel opment of the Project, [2] to nmke nonthly

ﬁgyﬂﬁgkﬁm%a%?dtgg hg&gne, and [3] to provide al
Rental (which AVCP RHA contends is predom nant) appears nowhere
in this summary. Nor does it nention anything about an option
to purchase. Instead, it unequivocally prom ses "ownership" to
t hose who go the distance and IIfulfill[]ll their 25 years of
tlobligations.t" Unlike a conventional |ease/option, M. Kopanuk
did not have the luxury of waiting until he exercised the so-
called lloptionlt to begin his investment in the purchase.
Rather, he was required to begin his purchase on the first day,
a purchase that alnmost always requires 25 years to conplete.

Neverthel ess, AVCP RHA contends that the MHOA nust be
construed as a lease with no opportunity for equitable ownership
interests because 9 |ease-type features negate any expectation
of acquiring ownership interests prior to conpletion of the 25-
year term AVCP Br. at 17-22. Most of those provisions,
however, are equally consistent with an installment sale
agreenent -- or even a conventional nortgage. This is
especially true of five of the nine provisions AVCP RHA cites
(numbered 1, 2, 5, 6, and 8 inits brief). Like a variable rate

nortgage, the housing authority can adjust nonthly paynments

6
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based on an objective standard until the debt is fully paid.
Like a nortgage with a due-on-sale clause, the housing authority
can prohibit assignnent of the MHOA and its debt. Li ke a
nortgage, the Homebuyer has a duty to care for the property, and
the failure to do so constitutes a default. Li ke a nortgage
escrow, the housing authority pays taxes and insurance fromthe
purchaser's nonthly paynents. As for counseling and incone
verification (itenms 3 and 4, AVCP Br. at 19-20), these
provi sions are unique neither to rental nor purchase. They
prove nothing nore than that the programis subsidized

Finally, in view of the fact that many | eases permt or even
encourage inprovenents to property, the MHOA's restrictions on
i nprovenents to the honme during the 25-year purchase period
prove little more than HUD s excessively paternalistic attitude
toward its |owincone program participants.'

That |eaves a single factor -- the agreenent's "detail ed
provision for [sumary] termnation." AVCP Br. at 21. But that
is circular reasoning that begs the question. The issue is not
whet her the agreement authorizes summary termnation in an FED

proceeding, but whether State |aw permts that result. Thus

I Mre than anything, this provision helps to explain why the
MHO program often fails. HUD contradictorily demands that the
Honebuyer fulfill duties of a full-fledged owner, including
exhaustive mai ntenance responsibilities on houses that need al
too much maintenance and repair, yet it draws a strict |ine when
a Honebuyer dares to cross into the real mof actually inproving
t he house. The nessage is unmstakable -- cookie-cutter
mediocrity is favored, while initiative and pride in one's hone
are di scour aged.
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the provisions AVCP RHA characterizes as |ease-type provisions
are in a sense the very essence of the present problem \Wile
the MHOA promises ownership and inposes correspondingly
substantial obligations, it tries to limt M. Kopanuk's rights
in the event of default to those of a mere tenant.

Contrary to AVCP RHA's assertion, the question is not
whet her the housing authority is engaged in "sharp vendor
dealings." AVCP Br. at 41. Nor is the question how AVCP Fu-A or
HUD characterize the agreenent. The question is instead "the
essential relationship of the parties and the substance of the

transaction.” MGlliard v. Libertv Leasing co. of Al aska,

lnc., 534 P.2d 528, 529 (Alaska 1975). AS AVCP RHA acknow edges
with respect to that inquiry, when a buyer has made substanti al
performance on an agreenent to purchase real estate, the courts
require that the cases be taken "out of FED' and that
“"termnation [nust be] pursued as an 'equitable foreclosure. ™'
AVCP Br. at 42.°

2 Al though M. Kopanuk believes his MHOA is clearly and
unambi guously an installnent Sale agreenment, he also argued in
his opening brief (at 23-24) that because the MHOA is an
adhesi on contract, any anbiguities should be construed agai nst
AVCP RHA. Al though AVCP PHA does not deny that the MHOA is an
adhesion contract, it contends that this principle does not
apply to the present case because the MHOA contains no
anbiguities that would contradict its interpretation. AVCP Br.
at 35-37. However, its acknow edgment that numerous other
courts in simlar circunstances have agreed with M. Kopanuk's
interpretation indicates, at the very least, that there are
ambiguities that can reasonably be construed to support M.
Kopanuk's  interpretation. And under adhesion contract
principles, they nust be construed in his favor.

8
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The Kansas case cited with approval by AVCP RHA (Letzia v.
Rupert, 495 P.2d 955 (Kan. 1972), quoted in AVCP Br. at 41-42)
accurately sets forth the general rule. In that case, the Court
addressed a form agreenent that called itself an option. The
agreenent provided that if the option was exercised, the nonthly
paynents were credited to the purchase price, but if there was a
default or if the option was not exercised, the monthly payments
were sinply called rent. | medi ately followi ng the portion of
the decision that AVCP RHA quotes at length (at 41 of its

brief), the Kansas Court also explained:

But if the nonthly payments have been nade with
reasonabl e pronptness and have been nmade for such a
| engt h of time that their aggregate anount
constitutes the equivalent of a substantial Payqent
on the purchase price, or where substantial
i nprovenents have been nade by the tenant-vendee,
then equity may not permt the interest of the
tenant-vendee to be summarily extinguished in
forcible detainer, but will deal with the situation
according to equitable principles, and may require
proceedings as in equitable foreclosure before the
Interest of the latter can be extinguished.

Letzia v. Ruoert, 495 P.2d at 958.

Accordingly, and contrary to AVCP RHA's central argunent,
the rule enunciated in this case is squarely applicable to the
MHOA . Mbst notably, M. Kopanuk has regularly nmade his paynents
for over ten years, a period that undoubtedly constitutes tlsuch
a length of tine that their aggregate amount constitutes the
equi val ent of a substantial paynment on the purchase price." &
Al t hough AVCP RHA asserts that M. Kopanuk's nonthly paynments
are not explicitly part of the purchase price due to his nodest

income, the fact is that every nonthly paynent serves to reduce
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his purchase price. AVCP HHA concedes the point -- his purchase
flprice shrinks as a function O timer AVCP Br. at 26-27. Just
as with a conventional mortgage transaction, as M. Kopanuk
makes his monthly paynents, the anmount of his debt is reduced
t hroughout the termof the MHOA, based upon an anortization
schedul e. Hecan at any damepay off his debt and obtain title
to his house, based upon the anortized price. O course the
MHOA i s a subsidized housing arrangenent, but for purposes of
paying off his debt for the purchase price and obtaining title
to the house, he is deened to have nade the full anmount of each
monthly paynent, thereby reducing the amount of his remaining
i ndebt edness, just as if there had been a nortgage. This is the
case, even though his incone may only permt himto pay the
m ni mum nont hly paynent. Thus, the reduction in his debt is
not, as AVCP RHA contends (AVCP Br. at 26-27), a function of
time alone. H's debt shrinks only if he fulfills the condition
of his MHO agreenent that he nmake his nonthly paynents.

By any neasure, wth every reduction in M. Kopanuk's
i ndebt edness for the purchase price of his hone, he acquires a

correspondi ng increase in equity. M. Kopanuk acquires equity

in his hone in other ways as well. He accrues equity through an
"equity account,'" MHOA 9 6.2, and through a "maintenance
account." |d. 5 5.2. He al so began the agreenent with a

substantial amount of equity by providing a non-refundable down
paynent consisting of the land for his hone.
AVCP FUA tries to downplay the significance of the

contribution M. Kopanuk's Native corporation made on his behal f

10
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since the conveyance Wwas directly fromthe corporation rather
than M. Kopanuk. AVCP RHA contends the contribution was not
made on M. Kopanuk's behalf. That contention, however, is
belied by AVCP RHA' s concession that M. Kopanuk successfully
commenced the MHOA which, anong other things, "obli gat[es]tI hi m
to nmake or obtain this land contribution. MHOA at p. 2 & Art.
I, AVCP RHA al so contends that his land contribution is not
| gsi zabl e® because it is only valued at $1,500. AVCP Br. at 29,
31. However, since HUD s regulations provide that $1,500 is the
maxi mum val ue AVCP RHA can attribute to the | and, regardl ess of
its actual value, 24 CF.R S 905.419(a)(l) & (3), that
contention does little more than add insult to injury. On the
other hand, this fact confirns the |l oss facing M. Kopanuk if
his equitable interest is sumarily extinguished. Not only is
his land contribution undervalued, but it is placed in a

nonr ef undabl e reserve, 24 C.F.R 9 905.437(a)(2), which nmeans he

loses all his interest in the land wi thout even the opportunity
for a cash refund of this equity if his participation in the
program is terninated.?

AVCP RHA fares no better in its attenpt to downpl ay other
owner ship features. It inplicitly acknow edges that the MHOA' s

exhaustive repair obligations are inconsistent wth a true

3 oovi ously, leases and rental agreements do not typically (or
even atypically) require nonrefundable down paynents. In fact,
nonr ef undabl e down paynents or deposits are illegal under
Al aska's landlord-tenant law. AS 34.03.070(b) (landlord may not
retain a tenant's deposit unless the tenant has damaged the
unit, owes back rent, or leaves the place in an unclean state).

11
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rental agreenment when it concedes that such provisions pgy
violate the requirenent of the URLTA prohibiting a true Ilandlord
fromshifting all repair obligations to the tenant. AVCP Br. at
29. See Kopanuk Br. at 18-19 61 n.14. However, AVCP RHA
m sunderstands the significance of this violation when it argues
only that this violation does not convert an FED into an
ej ect ment . AVCP Br. at 5 n.5 and 29. M. Kopanuk does not
argue that a landlord's violation of URLTA nmakes term nation
through an FED unavail abl e. Rather, he argues that AVCP RHA's
del egation to him of all maintenance and repair duties is but
anot her circunstance denonstrating that the MHOA is a purchase
agreenent and not a sinple |ease.

But perhaps the nost significant feature denonstrating
that this is an ownership, rather than a rental, programis that
M. Kopanuk will automatically own his hone when he conpl etes
his paynent schedule and other obligations in the 25th year. as
AVCP RHA concedes, "in the 25th year, the cost of exercising the
purchase price is zero." AVCP Br. at 22. Since AVCP RHA agrees
that the transaction involves a purchase (though subsidized) and
that the purchase price has already been paid when the option is
exercised, it is obvious that the purchase price had to be paid
someti me previously. And at those previous tinmes when the
purchase price was paid in full or in substantial part, M.
Kopanuk possessed equitable interests in his hone. Wi |l e AVCP
RI-1A continues to hold legal title until the 25th year, the
interest that AVCP RHA retains is, in any equitable reckoning, a

security interest.

12
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There can be little doubt that if the MHOA affected either
personal property or fixtures, it would be defined as a
| Isecurity interest," regardless of how HUD characterized it, and
regardless of the fact that AVCP RHA retains technical fee
title. Pursuant to AS 45.01.201(38) (enphasis added), a
"security interest" is defined as follows:

an interest in personal property or fixtures that
secures paynment or performance of an obligation; the
retention or reservation of title by a seller of
goods notwi t hstandi ng shipnment or delivery to the
buyer (AS 45.02.401) is limted in effect to a
reservation of a "security interest"; . . . whether
a transaction creates a lease or security interest
Is determned by the facts of each case.

Al t hough the NNnmere[]l"' inciusionof "an option . . . to becone
the owner of the goods" tldoes not create a security interest":

a transaction creates a security interest if [Lnter
alia] . . . the |lessee has an option to becone the
owner of the goods for no additional consideration
or nominal additional consideration upon conpliance
with the | ease aoreenent .

Td. (enphasis  added). Under this Court's  equitable
jurisprudence, the result is the same with respect to M.
Kopanuk's installnent sale contract that is nomnally structured

as a long termlease/option.4

4 In view of the differential status often afforded to the
house and the land on which it sits (the housing authority holds
legal title to the house, but often has only a long-term | ease
inthe land, 24 CF. R 5 905.235), and the mninmal post and pad
foundations that so easily permt a house to be noved, these
houses are arguably nore of a fixture to the |and than part of
the realty.

13
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[11. MR KOPANUK' S EQUI TABLE | NTERESTS DO NOT DEPEND ON WHETHER
HE HAS EXERCI SED H'S OPTION TO PURCHASE

In an extension of the same argunent, AVCP RHA contends
that a single factor determines whether M. Kopanuk has an
equitable interest in his home that would preclude summary
termnation in an FED. That controlling factor, according to
AVCP RHA, is whether he is "unconditionally bound to purchasel
his home, an obligation-which does not arise until his "purchase
option is exercised." AVCP Br. at 9. AVCP RHA argues that the

reason for this limtationis that until the option is
exercised. M. Kopanuk is only a 'Itenant,™ id., who has no
“\vest[ed] . . . interest . . . in the lands."" 1d. at 8
(citation omtted). O course, such an interpretation would

effectively preclude almst any MHO Honebuyer from ever
acquiring equitable interests -- even in the 24th year of the
25-year termwhen only a nomnal sumis owed to conplete the
purchase -- since nost Honebuyers take title only after they
have fulfilled u their obligations, leaving the so-called
option exercise as a nmere formality of transferring legal title
and confirmng the purchase that has already occurred.

More inportantly, AVCP RHA's argument has no |egal basis.
The issue is not whether M. Kopanuk is conpelled by lawto
conpl ete the purchase of his hone, but whether he has sufficient
interests in his honme (based upon such factors as his investment
in the home and his reasonabl e expectations of ownership) to

war r ant equitable protection from forfeiture or sunmary

14
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extingui shment, notw thstanding the absence of legal title to
the property.

The only Al aska case AVCP FUA cites to directly support
its argument is Qurrinaton v. Johnson, 685 P.2d 73 (Al aska
1984), cited in AVCP Br. at 8, where this Court held that the

| essees in a |lease/option Who nad exercised the option were
"equi table owners of the property." Id. at 79. Contrary to
AVCP FU A's assertion, the converse isnot necessarily true. As
with the cited cases fromother jurisdictions, this Court did
not hold that exercising an option was the onlv way a person
could acquire an equitable interest sufficient to avoid sumary
term nation.

In fact, AVCP N-LA's argunent flies in the face of cases
such as Wllians v. Delav, 395 P.2d 839 (Al aska 1964). As this

court recognized in that case, the critical inquiry was not

whet her the buyer was obligated to conplete the purchase, but
that the buyer nade investments in the property by such neans as
maki ng a down paynent, neaking regular nonthly paynents, and

maki ng inprovenments to the property. & at 846.°

> See also Strack v. Mller, 645 P.2d 184, 186-87 (A aska
1982); Gty of Valdez v. Valdez Devel oonent Co., 523 P.2d 177,
182-83 (Al aska 1974); Moran v. Holman, 501 P.2d 769, 770-72
(Al aska 1972); Land Devel oonent. inc. V. Padgett, 369 P.2d 888,
889-90 (Alaska 1962). Interestingly, wunder AVCP RHA's theory --
that the controlling inquiry is whether the buyer is obligated
to purchase -- a party to a transaction clearly denom nated an
install ment sale agreement, such as in Wllians v. Delav, would
have an equitable ownership interest from the nonent the
contract was signed, regardless of whether any noney were paid
or inprovenments made to the property. M. Kopanuk does not
advocate such an interpretation, which also contradicts the

15
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COmlUentatOrS on contract law, as Well aS t he

| eadi ng case |aw, also disagree with AVCP RHA's claimthat no

equitable interests can arise until an option is exercised. For

exanpl e, both Corbin and WIliston explicitly recognize that an

option holder, through |ong-term perfornmance or otherw se, can

devel op equitable interests inthe property at issue before the

option has been exercised.

Whet her the option holder's legal relations to the
option iver and to third persons should be
described as an |linterest” in the land is a nere
matter of the use of |anguage; but what those | egal
relations thenmselves are depends upon what the
courts think that justice and sound policy require.

1A Corbin. Contracts 5 272 at 579-80 (1963). Simlarly,

W liston explains:
[I]t may well be admtted that no interest in |and
I's given by an option and yet asserted that a
contract right exists which nay be as valuable as an
interest in land and which should partake of an
ordinary incident of property.
3 WIlliston, Contracts S 415 at 72 (3rd ed. 1960). As the Court
explained in Schnee v. Elston, 149 A 108, 109, 299 Pa. 100, 104

(Penn. 1930),

“[ilt 1s uninportant what name we apply to the

relation of the parties. \Wether technically vendor and vendee,

mortgagor and nortgagee, or lessor and lessee, is immterial.™

The inquiry nust instead focus on |'[t]he nature of the

relationship." 1d.

holding in Letzia v. Rupert, 495 P.2d 955, 958 (Kan. 1972),
relied upon by both M. Kopanuk and AVCP RHA, that the court may
strictly enforce a contract pursuant to its terns if the buyer's
contribution has been negligible.

16
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Despite the clarity of the above authorities and the
limted scope of an FED proceedi nq, ® AVCP PBA then devises an
alternative argunent based on this Court's recent decision in
Vinson v. Hamilton, 854 F.2d 733 (Al aska 1993). It contends

that as a result of the decision in Vinson that the relief
available in an FED proceeding is "equitable in nature," id. at
738, this Court opened the way for the district court in an FED
proceeding to adjudicate virtually any equitable issue,
including a defendant's equi t abl e owner ship I nterests.
Specifically, AVCP RHA contends that "under Vinson it is now
evi dent that AS 22.15.050(2) does not limt the FED powers of
the District Court.!! AVCP Br. at 5. AVCP PHA's attenpt to

expand Vinson is msplaced for a number of reasons.

The first and nost obvious flaw is that AVCP RHA s
interpretation of \Vinson cannot be reconciled with the statute.
There is no indication that this Court intended to judicially

repeal the jurisdictional limtation of AS 22.15.050 in Vinson

but that is the only way to reconcile the statute's unm stakable
provision that "[t]he jurisdiction of the district courts does

not extend to" the matters described therein, with AVCP RHA s

6 Because the FED statute severely constricts a litigant's
rights and is in derogation of the common |aw, this Court has
hel d that the statute nmust be strictly construed. Mners' &
Merchants' Bank v. Brice, 5 Alaska 418 (Al aska 1915). FED
actions are not intended to substitute for ejectnment actions,
Steil v. Dessnore, 3 Alaska 392 (Al aska 1907), and are
i nappropriate when title is at issue. Modrok v. Marshall, 523
P.2d 172, 174 (A aska 1974).

17
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claim that Vinson pernmits the district court to assert

jurisdiction over such matters.

Moreover, this Court expressly confirned in Vinson the

continuing vitality of the rule that an FED action:

is sunmmary in nature, and traditionally the court
will recognize alnost no affirmative defense or
counterclaim See McCall v. Fickes, 556 P.2d 535
537 (Al aska 1976). The sole 1ssue to address iH
that of possession.

Vinson v. Hamlton, 854 P.2d at 735. The limted scope of an

FED (as well as the Ilimtation of AS 22 15 050(1)) is
i nconsi stent with expanding the scope of an FED to include the
present case. Although a defendant in an FED may assert certain
defenses, such as retaliatory eviction, if they relate only to
possession, 854 P.2d at 736 C n.7, an entirely different
question arises where the issue goes beyond possession,
requiring as in this case adjudication of equitable ownership
interests and equitable [limtations on termnation and
forfeiture associated with such interests. Plainly, Vinson
cannot be read so expansively.

|'V. THE QUESTION IS NOT WHETHER THE DI STRI CT COURT PROPERLY

BALANCED THE EQUI TIES, BUT WHETHER I T HAD THE JURI SDI CTI ON
TO DO SO

Avce RHA al so focuses heavily on its view that M. Kopanuk
does not deserve equitable considerations. The essence of AVCP
RHA'S argunent on this point is that despite the ten years M.
Kopanuk has devoted to the purchase of his home, his default is
nevert hel ess so egregious that a Superior Court would either

conclude that his ownership interest is mnimal or that in this

18
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case equity supports a decree of forfeiture. AVCP RHA supports
its position by conplaining that M. Kopanuk fell behind in his
payments in 1991, he was away from his hone for too |ong, |oud
partying occurred while he was away, and he failed to force his
son to nove out of the house. AVCP Br. at I-3." Despite the
housi ng authority's obvious frustration with M. Kopanuk, its
conplaints ignore a key point about the alleged severity of his
offense -- it is not seeking to evict M. Kopanuk because he is
behind on his nonthly paynents (he is not, see Kopanuk Br. at 6
nn. 2-4 and sources cited therein), nor is it seeking to evict
hi m because he violated any material term of the MHOA Rat her ,
AvcP RHA's sol e reason for seeking to evict M. Kopanuk is that
he "did not nove back to Mountain Village to make the AVCP RHA' s
house his primary residence.”" AVCP RHA's Response to Petition
for Hearing, Ext. 116.

The problemwith AVCP RHA's position is not just that it
ignores the realities of Village life in which cash-strapped
residents living in areas wth [little or no enploynent
opportunities must routinely travel far and wide to find
seasonal (usually fishing or construction-related) enploynent.
Nor is the problemlimted to the harshness of a rule that for
25 years exacts as the price of home ownership severe

limtations on one's ability to be anay fromthe Village to

" In view of AVCP RHA's insistence that M. Kopanuk's famly

nmenbers be renoved fromthe home during M. Kopanuk's absences,
it is, to say the least, ironic that the housing authority
should now conplain that he left the house "enpty and
padl ocked," AVCP Br. at 13, during his absence.

19
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attend to personal and famly needs and prohibits other famly
menbers from occupyi ng the home during such absences. The
problemis that awcrl MA's request that this Court adjudicate
di sputed facts and strike the proper balance of equities for the
first tinme on appeal begs the question. The question is not
whet her the equities have sonmehow been adequately bal anced, so
far -- the question is which court has the jurisdiction in the
first instance to strike that bal ance.

In an effort to avoid that question, AVCP RHA attenpts to
persuade this Court that the district court adequately bal anced
the equities. In effect then, this is essentially a "harnl ess
error" analysis -- in AVCP PHA s view, M. Kopanuk got as good a
deal fromthe district court as he could expect froma Superior
Court. See AVCP Br. at 13-15. In fact, AVCP RHA insinuates
that these jurisdictional rules are U Xanachronisnis], since a
district court judge nust be licensed to practice law in
Al aska.”' AVCP Br. at 7, quotina Stephens v. Hammerslev, 550
P.2d 1268, 1270 (Al aska 1976). However, AVCP RHA' s ar gunent

ignores that the district court did not attenpt to adjudicate
M. Kopanuk's equitable interests. The court deci ded not hi ng
nore than what a district court routinely decides in an FED --
that the housing authority was entitled to possession. The
additional provisions of the order allowing M. Kopanuk to
renmedy his default were not the result of equitable decision-
maki ng by the Court. They were nothing nore than arrangenents
to which the Court found that "[p]laintiff and defendant have
agreed." Qder for Possession (Sept. 24, 1992), Ext. 1

20
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Mor e importantly, the issue is not whether district court
judges are Conpetent to decide such matters, but that an FED
proceeding is too drastic and abbreviated to permt adequate
consi deration by any judge of these rather conplex issues. Two
conpeting and contradictory policies are at stake -- the FED
process is by design too abbreviated to pernit adequate
adj udi cation of equitable ownership interests. Accordingly,
expanding the scope of an FED to permt such issues to be
addressed would thwart the Legislature's overriding objective of
making an FED a sinple summary proceedi ng. Finally, it bears
repeating that the statutes and this Court's precedents define
the jurisdictional boundaries of the respective courts and
proceedings, and those boundaries nust be scrupul ously observed.

Finally, AVCP RHA exaggerates the threat posed by
acconmodating M. Kopanuk's legitimate equitable interests and
ignores the risk to M. Kopanuk if such interests are ignored:

To quote an applicable statenent from Land

Devel onnent. Inc. v. Padsett, enforcement of the

forfeiture I*would cause a loss to the buyers all out

of proportion to any injury that m ght be sustained

by the seller.”

WIllians v. Delav, 395 P.2d at 846, uuotins Land Devel opnent,

Inc. v. Padaett, 369 P.2d at 889. Thus, in Padsett, the trial
court <correctly refused to literally enforce a forfeiture
provi sion where the buyer had been in possession only three
years, 369 P.2d at 889, a substantially shorter period than M.
Kopanuk's ten years.

AVCP RHA conpl ai ns, however, that the harm facing M.

Kopanuk from refusing to recognize equitable interests are

21
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offset by the harmit wll face because it is a non-profit and
wel | -intentioned dispensary of governnent-funded housing that
wants to avoid delays in making his house available to others.
AVCP Br. at 13, 49. However, the fact that AVCP RHA's overall
program obj ectives are admrable does not elimnate the need for
this Court to apply established equitable principles to protect
the legitimate interests of individual participants. The
pur pose of the MHO program as all agree, is to facilitate
honeownership for people in rural areas of Al aska who woul d not
ot herwi se be able to do so. The financial means of these
participants may be nodest, but within their nmeans they have
made. |arge investments Of tine, noney, effort, and conmmtnent,
all for the singular purpose of realizing their expectation of
hone ownership -- an expectation not nerely created, but
carefully fostered, by AVCP EXHA and HUD.

The fact that AVCP RHA' s overall objectives are admrable
does not justify resort to strict technical forfeiture
provisions that would be unavailable to other sellers of
housi ng. In attenpting to do so, it is giving far too little
consideration to the legitinmate interests and expectations of
one individual, contrary to this Court's precedents. AVCP RHA
may feel that by getting rid of M. Kopanuk it can find someone
else who will have an easier tinme conpleting the program
t hereby enabling the housing authority to nore easily chalk up
anot her success. But this case is not about overall program
statistics. It is about an individual who has reasonable

expectations and who for over ten years has devoted a |arge

22
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Nei t her does it COnStrUe any substantive provisions of the

VHOA.’ Rather, it broadly characterizes the agreenent as a
| ease/ opti on, and makes various conclusions about the
agreenent's | egal signi ficance. Based upon t hese
characterizations, it then concludes that M. Kopanuk' s

interests do not constitute equitable ownership and that FED is
appropriate. As M. Kopanuk explained in his opening brief,
questions involving judicial procedures, the jurisdiction of
State courts, and laws regarding real estate interests, are
questions of State, not federal, |aw

AVCP RHA and HUD do not deny that these are matters of
State law, nor do they deny that the regulation itself requires
termnations of MHOAs to "conply with State . | aw. 11 24
C.F.R 5 905.446(b). Nevertheless, they contend that this Court
is bound to defer to HUD S regulatory interpretation of State
law. This argunent confuses HUD s role. It may be assumed for
purposes of this appeal that HUD s interpretation of the Federal
Housing Act would be entitled to deference. However, a
different issue arises altogether when HUD proffers its
interpretation of State law or of the application of State |aw

to an agreenent whose ternms are not in dispute. Just as the

Cisneros, 35 F.3d 947, 950 (4th Gr. 1994). Accord, 2225 New

York Avenue Ltd. v. Cisneros, 38 F.3d 210 (5th Cr. 1994);
Terrace Housing Associates. Ltd. v. Csneros, 32 F.3d 461 (10th

Gr. 1994).

9 The Copper River Basin Regional Housing Authority
acknow edges in its amcus brief (at 11) that "[t]he existing
terns and definitionsof the MVHOA were conpletely unaffected" by
the regul ation.
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federal courts are not bound to defer to a State agency's
interpretation of federal law, Kenaitze Indian Tribe v. Al aska,
860 F.2d 312, 315-16 (9th Gr. 1988), cert. denied, 491 U S 905
(19891, so this Court is not bound to defer to a federal

agency's interpretation of State |aw

As Kenaitze instructs, id., none of the reasons for
accordi ng deference are present with respect to HUD s vi ew of
the applicability of Al aska's FED proceedings. Deference is
based in large part on an agency's expertise in the area, and
HUD has no expertise in inplenenting State |andl ord-tenant or
real property |law " Simlarly,, HUD is not subject to the
continuing supervision of the Al aska Legislature with respect to
HUD's inplementation of state legislative pronouncenents.
Moreover, HUD is delegated no authority under the Al aska FED
statute or other Alaska legislation. Accordingly, deference is
not appropriate, and this Court should independently determ ne
the jurisdictional boundaries of Alaska's district and superior
courts.

HUD al so contends that its regulation did not "reflect a
change in the nature of the program" but nerely "clarified its
position@ and confirmed its longstanding "require[nent] that

IHAs institute eviction [rather than ejectnent] proceedi ngs."

10 see Tesoro Al aska Petroleum Co. v. Kenai Pipe Line Co., 746
P.2d 896, 903 (Al aska 1987). Even if the question involved a
state rather than federal agency's request for deference, none
woul d be owed to its interpretation of a contract's neaning
under "general common law principles.” Jicarilla Aoache Tribe
v. Federal Enerqv Requlatory Commn, 578 F.2d 289, 292-93 (10th
Gr. 1978).
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HUD Am cus Br. at 7, 8. Contrary to this assertion, evictions
are denonstrably not the uniform | ongstanding practice of A aska
| HAS. Counsel for am cus Copper R ver Basin Regional Housing
Authority has filed nunerous actions to enforce MHOAs whi ch,
contrary to HUD s representation, wer e Super i or Cour't

ej ectnents, not FEDs. See. e.s.. Northwest |nupiat |Indian

Housinu Authority v. Geffe, No. 2KB-85-20 (Al aska Superior

Court); Northwest Inupiat Indian .Housina Authoritv v. Bailev,

No. 2KB-85-18 (Al aska Superior Court); Northwest |nupiat |ndian

Housina Authoritv v. Smith, No. 2KB-85-17 (Al aska Superi or

Court); Northwest |nupiat |Indian Housina Authority v. Saae, No.

2KB- 85-16 (Al aska Superior Court); Cook Inlet Housinu Authority
v. Ronald and Freida MCord, No. 3AN-86-4225 Civil (Al aska

Superior Court); cook Inlet Housina Authority v. Julia MCord.
No. ~A N-86-2280 Civil (A aska Superior Court); Cook Inlet

Housins Authority v. chickalusion, No. 3AN-86-8410 Cvil (Al aska

Superior Court) (copies of conplaints and summonses included in

Suppl enent to Record)."

11 o her housing authorities agreed. See Bering Straits
Regi onal Housins Authoritv v.Eutuk, No 2NO 92-48 CI (Al aska
Superior Court); Bering Straits Reaional Housins Authority v.
Raulp . 2NO90-10 C (Al aska Superior Court); Berinu Straits
Regi onal Housing Authority v. Ansi, No. 2NO-90-11 O (Al aska
Superior Court); Berina Straits Reqional Housing Authoritv v.
Katchatag, No. 2NO-90-12 O (Al aska Superior Court); Bering
Straits Regional Housina Authority v. Daniels, No. 2NO 90-13 C
(Alaska Superior Court): —Beri®traits —Recrional Housi ng
Authority v. Anauick, No. 2NO 89-131 CI (Al aska Superior Court);
Bering Straits Regional Housins Authority v. Paul, No. 2NO 90-73

Cl (Al aska Superior Court); Wona| Housi nq
Authority v. Seqock, No. 2NO-90-75 Cl (Al aska Superior Court)
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Before HUD adopted its regulation, even the housing
authorities understood the |egal consequences of the MJOA under
Al aska | aw. Plainly, the objective of HUD s regul ati on was not
to confirmexisting practices, but to change themto nake it
easier to renove Homebuyers from their hones. However, HUD
| acks the authority to alter or interpret Al aska |aw and
jurisdiction with its regulatory pen, and its request for

deference to its re-interpretation of State |aw should be

rejected.

CONCLUSI ON

Nei ther AVCP RHA nor its ami ci. have denonstrated any
reason this Court should weither. reject the jurisdictional
limtations on FED proceedings established by the Legislature or
abandon its own jurisprudence with respect to equitable
ownership interests. Accordingly, the Superior Court's decision
that the district court had jurisdiction in an FED proceeding to
adj udi cate M. Kopanuk's claims should be reversed.

Respectfully submitted this 13th day of February, 1995.

(copi es of conplaints and sunmonses included in Suppl enent to
Record).

27



et e o . s

LAW OFFICES OF
ALASKA LEGAL SERVICES CORPORATION

ANCHORAGE AND STATEWIDE OFFICE
1016 WEST SIXTH AVENUE SUITE 200
ANCHORAGE ALASKA 995011963

{9071 276 6282

ALASKA LEGAL SERVI CES CORP.
P. O Box 248
Bet hel ,

AK 99559

ALASKA LEGAL SERVI CES CORP.
1016 W Sixth Ave., Suite 200
Anchorage, AK 99501-1963

ATTOEYS FOR PETI TI ONER

28




