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STATUTES AND CODES PRI NCl PALLY RELIED UPON
FORCI BLE ENTRY AND DETAI NER
AS 09.45.090. Unlawful holding by force.

The follow ng are cases of unlawful holding by force within
the meaning of AS 09.45.060 - 09.45. 160:

(1) when the tenant or person in possession of a prem ses
fails or refuses to pay the rent due on the |ease or agreenent
under which the tenant or person holds, or deliver up the
possession of the premses for 10 days after demand made in witing
for the possession;

(2) when, after a notice to quit as provided in AS 09.45.060 -
09.45.160, a person continues in the possession of the premses at
the expiration of the time limted in the |ease or agreenment under
which that person holds, or contrary to a condition or covenant in
the | ease or agreenent, or without a witten |ease or agreenent;

(3) when after a notice to termnate the tenancy as provided;
inthis title with reference to termnation of estate at wll or by
sufferance, a person continues in possession of the premses after
expiration of the time for determning the tenancy.

EJECTMENT
As 09.45.530. Actions for recovery of real property.

A person who has a legal estate in real property and has a
present right to the possession of the property may bring an action
to recover the possession of the property with damages for
wi thhol ding it; however, recovery of possession froma tenant shal
be made under AS 09.45. 060--09. 45. 160.

COOPERATI ON BY HOUSI NG AUTHORI TI ES
AS 18.55. 110. Cooperation with and aid of federal governnent.

The authority may do all things necessary or desirable to
cooperate or act as agent for the federal government, or to secure
financial aid for housing projects for veterans of Wrld War Il and
other citizens of the state, provided that those projects nmay not
be undertaken unless an acute shortage of housing exists. Wth
respect to those projects, the authority may not be subject to
limtations, restrictions, or requirenents of other |aws, except
those relating to land acquisition, prescribing or limting the
procedure or- action to be taken in the devel opnent or
adm ni stration of an bui | di ngs, prw=rty, public  works
undert aki ngs, or projech of municipal or public corporations or
agencies of the state.



Jn¥Zl SDI CTION oF DI STRICT COURT
AS 22. 15. 030. Cvil jurisdiction.

(a) The district court has jurisdiction of civil cases .
as foll ows:

(6) for the recovery of the possession of premses in the
manner provi ded under AS 09.45.070 - 09.45.160 when the val ue of
the arrears and damage to the property does not exceed $35, 000;

AS 22.15.050. Actions not wthin civil juriediction.
The jurisdiction of the district courts does not extend to

(1) an action in which the title to real property is in
questi on;

2y an action for false inprisonment, [libel, slander,
mal i ci ous prosecution, actions of an equitable nature (except as
otherwi se provided by law), or actions in which the state is a
def endant

UNIFORM RESI DENTI AL LANDLORD AND TENANT ACT
As 34.03. 100. Landlord to nmaintain fit prem ses

(c) The landlord and tenant of a one- or two- famly
residence may agree in witing that the tenant perform the
landl ord's duties specified in (a) (4),(S),(6), and (7). They may
also agree in witing that the tenant perform specified repairs,
mai nt enance tasks, alterations, and renodeling. Agreenents are
al l oned under this subsection only if the transaction is entered
into in good faith and not for the purpose of evading the
obligations of the |andlord. (As of 1992).

MEI QA TERM NATI ON
24 C.F.R 5905.446. Termnation of MHO agreenent.

(a) Termination upon breach. (1) In the event the honmebuyer
fails to conply with any of the obligations under the MO
agreenent, the IHA may term nate the MHO agreenent by witten
notice to the honebuyer, enforced by eviction procedures applicable
to landlord-tenant relationships. Foreclosure is an inappropriate
nmethod for enforcing termnation of the homeownership agreenent,
whi ch constitutes a |l ease (wth an option to purchase). The
honebuyer is a | essee during the termof the agreenent and acquires

no equitable interest in the honme until the option to purchase is
exerci sed.

Xi




U S. HOUSI NG ACT
42 U.S. C. 1437bb. Mut ual hel p homeownerehi p opportunity program
(e) Mitual help and occupancy agreenent
(4) Honmeownerehip opportunities

The Jndi an housing authorit?/ shall afford the famly an
opportunity to purchase the dwelling under a |ease-purchase,
mortgage, or |oan agreement with the Indian housing authority
or any other qualified entity, if the Indian housing authority
determnes (in accordance wth objective standards and
procedures established by the Secretary after consultation
with Indian housing authorities) that the famly is able to
nmeet the obligations of homeownership.




STATEMENT OF | SSUES

May the District Court exercise jurisdiction over forcible
entry and detainer proceedings relating to a |lease with an
unexerci sed option to purchase?

STATEMENT oOF THE CASE

Petitioner Dana Kopanuk |eased a hone in AVCP RHA's Muntain
Village Miutual Help project pursuant to a Miutual Help and Cccupancy
Agreenent. (''MHOAY. [Ext. 1521. The |ease agreenent contains an
option to purchase which has not been exercised. [Ext. 361. In
m d-1991, M. Kopanuk stopped paying under the |ease, which
resulted in termnation of the MHOA EExc. 33-341. M. Kopanuk
pi cked up final Notice to Quit in March, 1992. [Ext. 341. He then
left Mountain Village, wthout responding to the term nation or
advi sing AVCP RHA of his absence. [Ext. 341. Neighbors reported
that the hone was being used as a "party house." [Ext. 341. The
failure to pay and the absence fromthe home constituted materi al
violations of the parties' MOA [ Ext. 151-1901.

G ven the lack of response from M. Kopanuk, in August 1992
Avce RHA filed forcible entry and detainer action (i) .
Complaint. M. Kopanuk was served in Bethel Septenber 4, notifying
him of the hearing set for Septenber 23, 1992. Return of Summons.
Once all parties were present in court, M. Kopanuk asked the
housi ng authority for a "grace period." [Ext. 48-87, Exhibit A
p. 21. A recess was convened to discuss settlenment.  [Ext. 341,
During the recess, M. Kopanuk explained that he had |eft Mountain
Village to care for his sick father in Hooper Bay. [Ext. 341. He




agreed that he would pay-up and nove back to Muntain Village
wi thin 30 days or relinquish the hone. [Ext. 11 .  The parties'
agreenent was entered on the record and docunented in a conditional
Order of Possession, which was intended to have no effect if M.
Kopanuk conplied within the grace period. [Ext. |-31.

AVCP RHA worked with M. Kopanuk to obtain fulfillment of the
settlement conditions, but was unable to reach himafter a Novenber
25, 1992 tel ephone conversation. [Ext.  35-361. I n that
conversation, AVCP RHA infornmed M. Kopanuk that by staying in
Bet hel , and not re-occupying the hone as required by the parties’
agreenent and court order, he would |ose the hone. [Ext. 351. It
appeared that he conceded the point. [Ext. 351. In December 1992,
AVCP RHA followed up with a formal letter, sent to the |ast Bet hel
address M. Kopanuk had provi ded. [Ext. 35; Exhibit Cthereto].'
The letter was returned unclained the follow ng nonth. [ Ext. 351,
AVCP RHA focused on obtaining a voluntary nove-out of M. Kopanuk's
adult son, who said he needed nore tine to nove out of the Muntain
Village hone and to find a place to |live. [ Ext. 361.

By April 1993, M. Kopanuk was apparently living in Pilot
Station, several mles upriver from Muntain Village. [Ext. 33-37,
Exhibit d; [Ext. 431. At that time he wote the Muntain Village
traditional council (not AVCP RHA) to advise that he woul d not be

I Several parts of M. Kopanuk's Excerpt of the Record are
not nunbered, including Exhibits to the Affidavit of Eva Nash (Ext.
33-37). These unnunbered excerpts are cited using their origina
"Exhibit" designation. The Miutual Help and Cccupancy Agreenent has
been separately excerpted and nunbered by Respondent for ease of
reference. [Ext. 151 - 1901.



returning to Mountain Village until 6 nmonths after the 1993 fishing
season. [Ext. 33-37, Exhibit cl. Soon afterward, it becane clear
that M. Kopanuk's son was refusing to nove-out, contrary to his
earlier agreenent with AVCP RHA. [Ext. 361. As AVCP RHA prepared
to nove forward to enforce the Order of Possession, M. Kopanuk
filed notions in the Trial Court repudiating the Septenber 1992
settlenent agreement and alleging lack of jurisdiction. [Ext. 5L
In an affidavit, he stated that he had not conplied wth the
parties' settlenent because of personal reasons not disclosed to
AVCP RHA or the court during the Septenber hearing.* [Ext. 421
He confirnmed that he did not intend to re-occupy the hone for
anot her year. [Ext. 43, Ext. 33-37, Exhibit G.

M. Kopanuk states two grounds for contending that the
District Court |acked subject matter jurisdiction to enter the
Sept enber 24, 1992 Order. The first is a claimthat he devel oped
an equitable interest by perform ng under the |ease for 9 years.
Pet. Br. at 12-15. Second, M. Kopanuk maintains that the NMHOA
unanbi guously represents an installnent sale, not a lease wth

option to purchase as provided by federal law, 24 C F.R 5905. 446.

Pet. Br. at 15-25. M. Kopanuk asserts that if the MHOAIs a sale
agreenent, the District Court lacked jurisdiction, not because he
owned the home or had agreed to purchase it, but because he was

[i ke an owner. Pet. Br. at 22.

2 The reasons were his fiancee was too sick to | eave Bethel,
he had enrolled his children in Bethel schools, and he planned a
weddi ng for January 1993. [Ext. 42). Al of these reasons nust

have been renoved around the beginning of 1993, when M. Kopanuk
moved to Pilot Station. [Ext. 33-37, Exhibit Q.

3




Under Al aska law, the only question which precludes District
Court jurisdiction over FED proceedings is one of title. M.
Kopanuk has not questioned AVCP RHAstitle: he did not exercise
t he wmHoa's purchase option, nor claimany other facts sufficient to
establ i sh ownership of the hone, equitable or otherw se. M.
Kopanuk's desire to extend the |ease, thereby preserving a
contingent opportunity to purchase, 1S not the sane as a claimto
ownership or title. The District Court possessed jurisdiction to
hear the FED action, and to enter an Order docunmenting the parties'
settlenment agreenent.

STANDARD OF REVI EW

Whet her the MHOA is enforceable in District Court through FED

action is a question of law, to be reviewed de novo.

ARGUVENT

THE DI STRI CT COURT MAY DETERM NE ALL | SSUES RAI SRD BY FED

PROCEEDI NGS, | NCLUDI NG EQUI TABLE | SSUES, PROVI DED THAT TITLE

'S NOT I N QWBTI ON.

M. Kopanuk takes the position that the existence of an
"equitable interest" or equitable defenses disables the District
Court from hearing an FED action. This position is not supported
by this Court's decisions or the applicable statutes.

In 1968, the legislature granted the District Court the power
to determne FED actions for the possession of real property.
AS 22.15.030(a) (6). Only two restrictions on the District Court's
power now exi st. The first restriction, the $50,000 cap on the
anount in controversy, is inapplicable because AVCP FU-IA's claim for

unpaid rent was |ess than $2,000. The second linmtation is that

4




title to the property not be placed in question. AS 22.15.050(1).

In one unreported District Court decision cited by M.
Kopanuk, a third limtation was nentioned as dispositive: a
purported inability of the District Court to hear "cases of an
equitable naturell based on AS 22.15.050(2). _Ilinait-Haida Regional
Housincr Authoritv v. Jackson, |KA-87-18 Cl (1st District April 26,
1988): [Ext. 94-112, Exhibit 3 at 211 and see also Cook Inlet
Housins Authoritv v. Viera, 3 AN 82-8734 C (3rd District July 28,
1983). [Ext. 94-112, Exhibit 41. Until 1993, it was uncl ear
whet her FED proceedings were equitable or legal in nature. As a
result, in reaching his 1988 decision in Jackson, Judge Schultz
believed that any FED which raised equitable issues could not be
decided by the District Court. Pet. Br. 26

This Court addressed the character of FED proceedi ngs | ast

year. Vinson v. Hamilton, 854 P.2d 733, 737 (Al aska 1993). To

determne the availability of jury trial, the Court analyzed the
history of the FED action, and concluded that FED actions are
essentially equitable in nature. 1d. Accordingly, under Vinson it
is now evident that AS 22.15.050(2) does not |limt the FED powers
of the District Court. The statutory power to hear FED proceedi ngs
si mul taneously grants power to hear an equitable action. Al aska
Statute 22.15.05012) is not applicable to this appeal, and did not
divest the District Court of jurisdiction or the power to hear

i ssues relating to an MHOA ®

3 Simlarly, another statutory argunent raised by M. Kopanuk

has even less nerit. He argues for the first tine that the
coverage provision of Alaska's Uniform Residential Landlord Tenant
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In this appeal, M. Kopanuk nust therefore rely on
AS 22.15.050(1), which reserves to the Superior Court any action
"in which the title to real property is in question." M.
Kopanuk's brief largely avoids this issue, except with respect to
the contention.that the MHOA is a purchase contract. (Section II,
bel ow) . As presented by M. Kopanuk, even the latter argunent
fails to establish an issue of title.

A. FOR ALASKA LAWIO PRECLUDE DI STRICT COURT EVICTION, TITLE
MUST BE SQUARELY AND CLEARLY IN DI SPUTE.

Judge Curda and Judge Steinkruger properly held that M.
Kopanuk's clainms did not question AVCP RI-1A's title, because he did
not exercise nor attenpt to exercise the MHOA' s purchase option.
The conclusions of the trial court and internedi ate appellate court
accord with this Court's prior decisions.

The term"title" wunder AS 22.15.050(1) neans "ownership."
Behaibddrky, Medical and Sursical dinic, 531 P.2d 1252,

1260 (Al aska 1975). A dispute over a |easehold estate, regardless
of its duration, does not involve title. u. at 1252. Decisions
construing AS 22.15.050(2) have required the occupant to state a
claimto title, or to validly question the owner's title. See,

e-s. Steil v. Dessnore, 3 Alaska 392 (1907) (defendant clai ned
conpeting title to plaintiff's property); Johnson v. Robinson, 637
P.2d 1051 (Al aska 1981) (defendant alleged plaintiff's deed was

Act (I'"URLTA") limts the District Court's power. Pet. Br. at 11,
citing AS 34.03.330(b) (2). URLTA is not a jurisdictional statute.
The District Court's jurisdiction is granted by AS 22.15.030(a{}éﬁ?
and AS 09.45.070, provisions which are not dependent on A
coverage.




invalid, and that defendant held a superior claimto title).

The issue was discussed at length in Stephens v. Hamerslev,
550 P.2d '1268 (Al aska 19761, where the court concluded that

foreclosure of a lien on real property did not place title in
questi on. The. Court explained the purpose and [imtation of the
title limtation:

The original reason for this type of jurisdictional

limtation was to prevent the conplex and intricate
questions which frequently arise in a title dispute from
bei ng decided by a court presided over by a person who
was not learned in the law. As applied to the district

courts of this state however, the distinction is an
anachronism since a district court judge must be
licensed to practice law in Al aska. In [1ght of the
| egal qualifications of present district court judges,

however, we do not believe that the |egislature intended
t hat district court lack jurisdiction under
AS 22.1:.050(1) unless, fromthe D eadinas and the issues
actuallv contested, title to nropertv is clearlv in
L Sssue.

Emphasi s suppl i ed.

On rehearing, the court enphasized that absent clear intent by the
legislature to limt the District Court's power, the court would
foll ow the |anguage of AS 22.15.030. 552 P.2d 652, 654 (Al aska
1976) .

An earlier decision which simlarly read the title exception
narromy is Mdrok v, Mirshall, 523 P.2d 172 (A aska 1974). The
Court scrutinized the defendant's title allegations to determne
whet her the trial court properly exercised FED jurisdiction. The
plaintiffs were record owners who sought to evict a fornmer owner of
the property. The fornmer owner adnmitted deeding his interest to
his former spouse, who sold it to plaintiffs. However, he argued

that his former wife's fraud against him invalidated the




plaintiffs' deed, and precluded FED action. The Court ruled that
the former owner had not asserted a valid claimversus the owners
of the property, and that FED proceedi ngs were proper. Id. at 174.
The inclusion of conplex or contingent rights in a |ease does
not convert the action into one involving title. m e_a .
Schai bl e, 531 P.2d at 1260. Nor does the inclusion of an option to
purchase in a lease create a question of title. An unexer ci sed
option affords only a nethod of acquisition and not a present
interest in land. R chardson v. Hardw ck, 106 U S. 252; 27 L.Ed.

145 (1882) ("the option contract, of itself, did not vest [the
optionee] with any interest or estate in the |ands").

The nmere addition of an option to a |ease agreenment does not
prevent use of FED action for enforcement. Hackford v. Snow, 657
P.2d 1271 (Utah 1982) (absent exercise of option, FED woul d have
been appropriate to termnate |ease with option to purchase);
Rairdon v. Dwer, 598 A 2d 444 (Me. 1991) (Ilessees who had not
exercised option were evicted by owner via FED procedure); .Chapnan
v. Brokaw. 588 N E.2d 462 (IIl. App. 1992); Accord, Jones v.
Kellev, 616 P.2d 1215 (O. App. 1980) (lease option term nated

t hrough FED proceedings) and State v. Kansas Gty 701 P.2d 1314,
1330-31 (Kan 1985), and &AS 45.01.201(37)(A) ("the inclusion of

an option to purchase does not of itself nake the |ease one
i ntended for security").
The rule is no different in this jurisdiction. In CQurrincrton

v. Johnson, 685 P.2d 73, 79 (Alaska 1984), the tenants' |ease

granted an option to purchase. The tenants exercised the option




However, due to contract disputes the owner refused to accept the
exercise. The Court ruled that the tenant could not be evicted by
FED, explaining that the | essees may have becone equitable owners
by exercising a valid purchase option contained in their |ease.

“Under the doct.rine of equitable conversion, they becane equitable
owners of the property when they exercised their option." LLsee
also, Mners' and Merchants' Bank v. Brice, 5 Al aska 418, 420 (D

Al aska 1915) (tenant may obtain equitable title by exercising an
option to purchase). The cases cited by the Court held that
equi tabl e conversion occurred only when a "contract for the sale of
real property beconmes binding on the parties," Harrison v Rice

510 P.2d 633, 635 (Nev. 19731, and where the sal e agreenent

contained "unconditional promses to buy and sell property.”

Smith v. Tang, 412 P.2d 697 (Az. 1966).

Qccupants under a lease with an option to purchase are
| essees until the option is exercised, because until the option is
exercised they are not unconditionally bound to purchase. They are
tenants, not equitable owners. Any |lease dispute is resolvable in
District Court, unless and until the purchase option is exercised.

B. MR KOPANUK HAS OFFERED NO ON-PO NT AUTHORITY TO
ESTABLI SH THAT AN LEASE-OPTIONEE MAY PLACE TITLE IN

QUESTI ON W THOUT EXERCI SI NG THE OPTI ON.
As wll be discussed in nore detail below, the MHOA details
the contingent method by which the | essee nay achi eve ownership and
becone a "Honmeowner." The contingencies relate both to the | essee's

ability and willingness to become an owner, and require the

formality of witten notice to the housing authority. 24 CFR




8905. 440(d). M. Kopanuk does not claimthat he was either able or
willing to become the owner of the home at the tine of the Tria
Court proceedings, or that he properly exercised the option

I nstead, M. Kopanuk alleges attainnent of an equitable
interest by virtue of caring for the home, living in it, and making
nonthly payments. Al of this conduct is a requirenent of contract
performance, and is part of the |ease arrangenent. |t cannot serve
as a basis for circunventing contract terms. M. Kopanuk never
clainmed to have built inprovenents on the property, or to have
t aken ot her action inconsistent wth the MHOA' s | ease terns.

1. The principl es governing equitable enforcenent of
| and sal es contracts do not establish M. Kopanuk's
all eged equitable interest.

To support his claim of equitable interest, wmr. Kopanuk
equates his position to that of a purchaser who has invested
substantial sums under a partially performed installnent contract
to purchase land. He refers to precedent discussing the equitable
power of a court to decline strict enforcement of a forfeiture

clause against a purchaser in breach. Wllians v. Delav, 395 P.2d

839, 940 (Al aska 1964); Strack v. Mller, 645 P.2d 184, 186-187
(Alaska 1982); Gitv of Valdez v. Valdez Devel opnent Commanv, 523
p.2d 177, 182 (Al aska 1974); and Muran v. Holman, 501 P.2d 769, 771
(Alaska 1972). See also Currv v. Tucker, 616 P.2d 8, 14 (Al aska

1964) and Alaska Placer Convanv v. Lee, 455 P.2d 218 (A aska 1969).

Each of these cases involved owner-financed sal es contracts;

transactions where the buyer agreed to buy real property by paying

the owner the price in installnments of principal and interest, in
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exchange for title. As discussed below in Section Il, the MHOA is
not an owner-financed purchase agreenent, and thus these equitable
forfeiture cases are inapposite.

The decisions provide a hel pful contrast, however, by
ilTustrating a.standard nethod of enforcing contracts equitably.
First, the cases show that where sale contracts are concerned,
performance is not considered substantial unless paynents of 88
percent to 2/3 of the purchase price have been paid, wth
significant downpaynments or the nmaking of substantial inprovenents
on the property. Qurrv, 616 P.2d 8.  Second, before courts decline
to apply a forfeiture clause, they determine whether forfeiture of
t he buyer's investnent would penalize the buyer entirely out of
proportion to his breach. The final question is .whether both
parties can be nade whole, wth each receiving the benefit they
bar gai ned for under the purchase contract.

Assum ng all requirenents are nmet, the renedy is a 30 - 90 day
grace period to give the purchaser an opportunity to pay-off the
contract, thereby termnating the parties' relationship and vesting
each party with the benefit of their original bargain. m,

Val dez, 523 at 177. Conversely, forfeiture is ordered if the above

conditions are not nmet or found, and the purchaser consequently
| oses his entire investnent. Curry,, 616 P.2d 8; Al aska Placer

Conpanv_v. Lee, 455 P.2d 218.

Ina | ease-option agreement |ike the MHOA, the above-described
anal ysis has limted applicability. Del i nquent participants are

often unable to make nonthly payments, nuch |ess pay the option

11




price. A grace period for paying the full option price is
typically not the | essee's requested relief.' Mre often, the
| essee who has breached the MHOA for several nonths offers little
in the way of pronpt cure or reliable assurance of cure.

Second, Wwith a |ease arrangenent, dispossession does not
create a forfeiture. Wth a lease, nonthly paynments are made as
consideration for the right to occupy and possess the property, not
to attain part of the fee estate. A termnated |essee does not
| ose or forfeit an investnment in the fee when the | ease ends. As
will be discussed below, a Miutual Help participant's nonthly
paynment does not constitute a paynment on the cost of building the
home, a paynent of price or interest, or a paynent toward exercise
of the purchase option. Because the monthly paynment is rent, not
a credit toward purchase, the loss upon termnation is not a
"forfeiture® wthin the neaning of the above-cited cases.

Third, the MHOA is not a sale for a price, and although
eventual sale is a possibility, there are other significant
pur poses behind the program The bargain involves nore than an
exchange of noney for property. By law, Mitual Help housing is
built to neet comunity needs, as evidenced by a |ocal shortage of

housing for | ow-income village residents. 24 CFR

Cccasionally, a Mutual Help lessee will prefer to exercise
the option rather than continue under the MHOA. For sone famli es,
exercising the purchase option avoids the primary occupancy
obl i gation, income-based rent increases, or the sinple annoyance of
dealing with a landlord. Because the housing authority receives no
benefit fron1avoidin% exercise of the option, it is unlikely that
such exercise would be rejected, either before, during, or shortly
after an FED hearing.

12




5905. 220(b) (2) (i), 5905.301, 5905.305, §905.407, AS 18.55.995.
Because the programis needs-based, it requires the qualifying | ow
income family to occupy the home. The programis not intended to
provide a property holding for absent villagers. Wiile M.
Kopanuk's house stood enpty and padl ocked, wait-listed applicants
for Mountain Village housing continued to live in substandard,
overcrowded homes or other undesirable conditions. See, e.s.. 24
C.F. R 8905. 305 (describing federal preference requirenents, wait
list, and prioritization of need). Moreover, absenteeism generally
increases the risk of neglect and casualty, as well as
di sturbances, and the likelihood that a federally subsidized
housing unit will be used as a hotel by persons unrestricted by
Miutual Help limtations. The housing authority has no neans of
effectively controlling non-parties at a distance, or protecting

the comunity from del eterious conditions. See, e.a., Tavlor v.

Gll Street Investnent& 743 P.2d 345 (Al aska 1987) (tenant's

di sturbances incurable). I n considering the nature of the MHOA
bar gai n, courts of equity nust consider that the housing
authority's goal is not profit-based, and public interests other
than the contingent eventuality of a Homebuyer exercising the
purchase option are served by the housing.

Significantly, applying equitable principles in the
instal |l nent contract cases termnated the relationship between the
litigants, one way or the other. The owners were not made worse
off than before their bargain -- they received return of the

property or paynent of the full purchase price. In the | ease
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context, a grace period for conpliance can only extend, not
termnate the parties' relationship. If it does, the tenant's
tenporary court-ordered conpliance gives no assurance t hat
conpliance wll continue consistently in the future. M-
Kopanuk's own -actions illustrate that a grace period, however
equitable, w Il not guarantee nor predict future conpliance.

This is not to say that the District Court should be precluded
fromordering grace periods in FED proceedings; rather, it points
out the substantial differences between an agreenent where the
occupant committed to obtain title, and seeks to inmediately
conpl ete that pronmise, versus an occupant who only commtted to
| ease the prenmises and desires to continue the |ease after
substantial breaches of the occupancy bargain.

Even in contracts where the owner has agreed to sell and the
occupant has agreed to buy, this Court has acknow edged the
conpliance interests of |andowners, as well as the inportance of
enforcing contracts fairly:

To refuse to enforce a forfeiture provision under these

extreme Ci rcunst ances would as a matter of policy be

unsound. It woul d encourage unscrupul ous purchasers to
del ay perfornmance until the very eve of trial, all the
while secure in their know edge that they nay recover the

property at any time by tendering "adequat e

conpensation." Vendors, on the other hand, would have no

means of ensuring that the agreed upon paynents woul d be
made in a tinmely manner. Such an inbal ance in the

Barties relative abilities to guarantee performance woul d
e fundanental ly unfair.

Curry v. Tucker, 616 P.2d at 14.

M. Kopanuk's proposal is to permit an effective "redenption

through the delay caused by ejectnent proceedings. This approach
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woul d create an unbal anced enforcenent nechanism and perm:t
occupants to breach their agreement with little consequence. M.
Kopanuk has offered no reason why such treatnment is needed: t he
issues in the present case were not conplex, M. Kopanuk did not
hold equitable title, and was not prejudiced by the FED
proceedi ngs.

Ironically, M. Kopanuk's authorities offered for anal ogy
establish that he was justly treated by the District Court. M.
Kopanuk received precisely the equitable renedy he argues a |and
purchaser would have received, but on substantially |ess
foundation. M. Kopanuk invested no paynents on the purchase
price, and forfeited nothing beyond a right of possession which he
did not intend to exercise for over a year, and an unexerci sed
pur chase option which he did not seek to perform Despite a
| engt hy grace period (Septenber 23 - Novenber 25, 19941, he still
showed scant willingness to conply wth Mitual Help program
requi renents, and did not conmply within 30 x 90 days or 6 nonths
of his settlenent. The purchase cases do not require a court of
equity to provide relief additional to that granted by the Trial
Court.

M. Kopanuk's argunent assunes that FED proceedi ngs prevent
the District Court from fashioning equitable remedies. The lawis
to the contrary. A finding that the MVHOA is a | ease does not
prevent the District Court from exercising the rule against

inequitable forfeiture. Dillinsham Commercial Co. Inc. v. \Wars,

641 P.2d 1, 7 (A aska 1982) (lessor unsuccessfully attenpted to

15



forfeit a |lessee's purchase option after a & mhma |ease

violation) . In an FED hearing, the District Court may exercise the
equitable power to refrain from enforcing an I nequi tabl e
termination, to allow a continuance, or to provide a grace period
for |essee conpliance or an opportunity to exercise the purchase
option, as the court deens appropriate under the circunstances.
However, the court cannot be expected to provide any remedy except
di spossession for |essees who are unwilling or unable to conply

with the ternms of their occupancy agreenent.

2. Condemation principle8 are irrelevant, except to
the extent that they confirm the lack of any vested
interest in Jland prior to the exercise of an
opti on.

In further support of his equitable interest theory, M.
Kopanuk suggests that if an interest can be valued under
condemation principles, it should not be divested through FED
action. Pet. Br. at 12. If this argunment were accepted, few FED
actions woul d be proper, because even |eases W thout purchase
options create interests conpensable in condemation proceedings.
The suggested test is neritless.

M, Kopanuk's cases confirmthat title questions are virtually
irrelevant in condemation valuation. Al though holding that an
option right may have noney value, the cases affirmthe view that
an unexerci sed purchase option vests no estate in land for the

optionee. Spokane School Dist. No. 81 v. Parzvbok, 633 P.2d 1324,
1327, 1329 (WA. 1981); Countv of San Diesao v Mller 532 P.2d 139,

142 (Cal. 1975). In the latter decision, the court acknow edged

that the tenant had no claimto title by virtue of the option:
16




We do not dispute the technical correctness of the

..conclusion that -- applying traditional common |aw
concepts of property -- the option creates in the
optionee no estate as such in the |and.

The decisions further confirmthat an option has value only so
long as it has not been | ost through breach. A tenant whose | ease
has been term nated before the governnent's taking has nothing of
value to conderm. a, u, Spokane School Dist. No. 81 633 P.2d
at 1329 (for tenant - optionee to recover, nust be in good standing
under | ease).

I, THE NHOA |S A LEASE, NOT A CONTRACT FOR THE SALE OF LAND.

M. Kopanuk asserts that the MHOA is a contract for the sale
of land, which places title to the property in question under
AS 22.15.050(1). Conceding that he was never bound to buy, M.
Kopanuk nonethel ess maintains that he should be granted the
protections of a vendee.

A. THE MHOA'S LANGUAGE AND EFFECT |S THAT OF A LEASE.

Taken individually or as a whole, the provisions and
substantive obligations of the MHOA are those of a |ease. The
| ease character of the MHOA is specific. The MHOA sets a "lease
term [Ext. 159, 83.2]; requires the participant to allow
i nspection of the home during the "lease ternt [Ext. 163, 8S.I(f)l;
restricts subletting [Ext. 164, 55.4(b)]; refers to the onset of
the "lease term [Ext. 169, 87.3(a)l; and describes termnation of
the "lease term [Ext. 125, 959.2 and 9. 31.

1. List of standard tenant obligations.

The tenants' obligations with respect to the honme, visitors

and neighbors are typical of |eases generally. Section 5.4 of the
17




MHOA |ists tenant obligations which are equivalent to obligations
i nposed by landlord tenant statutes. a. AS 34.03.120. Section
5.4 requires the Mutual Help occupant to abide by housing authority
regul ations, to observe code provisions af fecting health and
safety, to keep the hone clean and safe, t0 dispose of all waste in
a sanitary and safe manner, to use all conponents of the hone in a
reasonable nmanner, to refrain from damaging the prem ses,
di sturbing the peace, or engaging in illegal or other activities
detrimental to the community, and to pronote the decent, safe and
sanitary condition of the Project.

2. Housing Authority's power to calculate and
unilaterally increase nonthly chargee.

The nonthly paynments required under the MHOA are typical of
| ow-i ncome public housing leases. Unlike payments on installnent
contracts, the nmonthly charges are not fixed in advance and may
fluctuate substantially over tine.

Under Miutual Help, the nonthly charge is dependent on incone
level s, but is subject to a nininmum charge regardless of income,
known as the Administration Charge. The Honebuyer pays the higher
of 15 percent of the Homebuyer's adjusted household incone or the
Admini stration Charge. The Administration Charge is calculated by
reference to the housing authority's Mitual Help overhead cost, and
increases in the housing authority's discretion over tine. See
24 C.F.R 5905.427(c). At the tinme of M. Kopanuk's move-in, the
Adnini stration Charge was $35.00. At the time of his breach of the
MHOA, the charge was $75.00, and at the tinme of the 1992 hearing,
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it was $90.00 per nonth. [Ext. 140-1441.°

[f the Honebuyer pays nore than the Admnistration Charge, the
excess is credited to the Mnthly Equity Payments Account (''MEPA'@.
The MEPA serves as a forced savings account. The Homebuyer can
el ect to spend.the MEPA on exercising the purchase option, or he
can withdraw the bal ance, with interest, upon term nation. [ Ext.
1661. The MEPA assures that all |essees pay the sane percentage of
their incone as rent, but permts higher earners to benefit from
their own efforts by accruing a MEPA bal ance.  MEPA accounts have
no anal ogy in property sales agreenents.

3. Counseling and inspections.

Consistent with a rental agreenment, the Honebuyer is required
to participate in regular Housing Authority counseling and
i nspections. 24 C.F.R 8905.425(e); [Ext. 1801. Some Honmebuyers
find this obligation onerous, and Al aska Legal Services has argued
on behal f of one Mountain Village client that inspections are
bur densone viol ations of privacy. Counseling generally relates to
the care of the hone, budgeting, and any other problens identified
in inspections or Homebuyer performance. & [Ext. 341; 24 CF. R
5905. 453.

4. | ncome reporting and verification; famly
conposi tion.

To ensure that nonthly paynments are determned accurately, the

" Although M. Kopanuk cites cases which hold that a nom nal
rent may indicate a sale transaction disguised as a |ease, Pet. Br.
ay 14, hqqdoes not suggest that his $90.00 rmonthly paynents were

nomi nal . I n accordance with the program paynments represented
not less than 15 percent of his incone, and possibly nore.
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Honebuyer nust regularly report and verify his famly's incone.
Any new househol d menmber must be reported, along with any increase
in famly incone. New occupants can increase househol d incone
sinmply because of their A aska Permanent Fund Divi dend. The
Homebuyer nust.obtain approval to admt extended famly nenbers to
the home, unless they are his children, his or his wife's aged or
wi dowed parents, or persons providing live-in care to famly
nmenbers. [Ext. 1641.
5. No subletting or aeeignnent.

The Homebuyer nust occupy the home personally, as his "primary
pl ace of residence,” and may not sublet the honme w thout the
housi ng authority's consent. 24 CFR 5905. 416;
5905.428(f)(2) (i), 5905.449(c) (i), [Ext. 164, 85.4(a)]. Consent is
granted only wunder specific conditions consistent with the
requirenent of primary residency. 24 C F.R 8905.416. Neither the
MHOA nor its accounts can be assigned w thout consent. [Ext. 1671.

6. Housing authority's power to perform work and
rehabilitation.

The housing authority retains the right to take over
mai nt enance responsibilities and to charge a Honebuyer who fails to
perform mai ntenance or the supplying of utilities. 24 CF. R
5905. 428. The housing authority may performrehabilitation, and
noder ni zati on work on the home at its option, when HUD funds are
available. 24 CF.R 5905.600. The housing authority's plan to
perform thousands of dollars of Conprehensive Gant work on each
Mountain Village home [Ext. [-12, Exhibit Al is inconsistent with
a vendor/vendee rel ationshinp.
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C
7. No changes or alterations wthout approval.

The participant cannot make changes to the unit w thout the
housing authority's consent. MY inprovements nade by the
Homebuyer remain the property of the housing authority, and are not
credited at termination. [Ext. 1651

8. Taxes and i nsurance.

The housing authority pays all paynents in lieu of taxes. The
housi ng authority also obtains fire and casualty insurance. The
Homebuyer is not entitled to any insurance proceeds in the event of
casual ty. [Ext. 1801. The housing authority determ nes whether
the home shall be rebuilt or repaired, and nay keep the proceeds
and decline to rebuild the home over the Honmebuyer's objection

9. Express, detailed provisions for termnation.

The power of 30-day termnation is fully reserved to both MHOA
parties. Termination is mentioned frequently as the clear
alternative to achieving the honeownership opportunity. [Ext. 159,
53.21; [Ext. 161, 54.1(c)]; and [Ext. 175, 59.11. It is also
addressed independently, in detail. [Ext. 163, 8S.1(d) and
85.2(b)]; [Ext. 164, §5.2(c)l; [Ext. 165, 55.51; [Ext. 167, 56.61;
[Ext. 175-177, 59.1-9.51; and [Ext. 180-181, 811.31. The MHOA
describes termnation in concrete, practical terns, not as an
unlikely contingency: it specifies that the Honebuyer can be
charged the cost of "putting the Home in satisfactory condition for
the next occupant" [Ext. 1631; that any inprovenents nade are not
credited [Ext. 1651; that the cost of unperformed maintenance is

estimted and charged [Ext. 1771; and that any abandoned property
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left on site is disposed of by the housing authority [Ext. 1771.

The WMHOA describes in particular detail how any new option price

will be conputed for the "subsequent Honebuyer." [Ext. 1691. See
bl &x t . 169, 1681 (referring to the Honebuyer who is the "first"
occupant), and [Ext. 1751 (successorship). This attention to
detail is consistent with a lease with option to purchase: the

| i kelihood of termination is real, and the |essee may never be able
or willing to exercise the purchase option

The participant's unfettered ability to termnate the
relationship is equally clear. Such termination is effective on
30-days notice of termnation. [Ext. 1751. This right is critical
for Homebuyers like M. Kopanuk who may decide to |eave the village
for personal reasons, who may find nore attractive housing or
enpl oynent el sewhere, or who are dissatisfied with the housing
program general | y.

B. THE MHOA EXPLI CI TLY PROVI DES THAT PURCHASE DCES NOT OCCUR
UNTI L SPECI FI C PONERS ARE EXERCI SED BY THE HOVEBUYER

The MHOA provides that the Homebuyer nust take specific action
in order to convert the |lease into a purchase contract. The
optional nature of the purchase right is denonstrated by the use of
the word Ilopportunity" on the signature page. [Ext. 1521. The
| anguage of the option itself reflects this contingent and
voluntary character: "the Honebuyer may at his option purchase the
hone."  [Ext. 168, S7.11.

In the 25th year, the cost of exercising the purchase price
is zero, but the Honebuyer may still opt not to take title.

Federal regulations specify that the |essee may always choose not
22



t o purchase. 57 Fed. Reg. 28,247 (June 24, 1992) (discussing
5905. 440, explaining that even when the Honebuyer's accounts add up
to an anmount sufficient to exercise the purchase option, the
Honmebuyer may choose to remain a Honebuyer, move out, or be
converted to the authority's Low Rent programj. The |essee's power
of termnation under S9.3, and the optional nature of purchase
continue throughout the lease term [ Ext. 1751.

M. Kopanuk contends that he woul d have been bound to buy the
home under specific circunstances; circunmstances which he does not
contend apply in the present case. The 1976 MHOA form
optimstically contenplated that an |IHA would have funding to
admi ni ster a financing program and stated that when a Honebuyer
showed sufficient wherewithal to qualify for such financing, the
housing authority could require purchase. However, the goal was
easi er said than done, and well before M. Kopanuk's MHOA was
ternminated, HUD regul ations cancelled this provision. This change
was docunented in 24 C F. R 5905.440 (June 1990):

If the 1H A offers IHA honmeownership financing... and has

funds avail able for that purpose, [and] determ nes that

the honebuyer is eligible, the I'HA shall notify the
honebuyer that |HA honeownership financing is avail able

to enable the honmebuyer to purchase the hone, if_the

honebuver w shes to do so and, that if the honebuyer

chooses not to purchase the hone at that tine, all the
rights of a homebuyer shall continue...|
As a matter of law, AVCP RHA could not have required M. Kopanuk to
purchase the hone atany tinme pertinent to this case. Nor did AVCP
RI-1A have funds to offer a financing program

The benefit of not binding the Honebuyer to exercise the

purchase option can be substantial. For exanple, a higher incone
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Homebuyer may devel op a substantial MEPA bal ance which permts him
to buy the home through the option. Nonetheless, he may choose to
stay a | essee and keep his options open. Rat her than spend the
MEPA, he can wait. The purchase price continues to drop, and the
MEPA remains available to spend on other property or activities at
term nation. [Ext. 1701. In the neantine, the hone is eligible to
recei ve nodernization nonies from HUD and the housing authority.
The structure of the programthus ensures that a Honebuyer who is
clearly able to take title nust still be willing to becone the
home' s owner.

The MHOA's terms establish that the consequences of exercising
t he purchase option are substantial. The agreenent term nates.
24 C.F.R 5905.440(a). The Honebuyer must assune the obligation
for obtaining fire and casualty insurance and paying any taxes. If
he obtains the hone through a |loan, he becones contractually
i ndebted for the entire purchase price plus interest. The
honeowner can no | onger wal k away fromthe home on 30-days' noti ce.
Al'l other benefits of record ownership accrue -- such as incone tax
deductions, and avoiding the housing authority's income reporting
and inspection requirenments. The Honebuyer can give the hone away,
sublet it, alter its structure, and take any other actions not
inconsistent with his financing arrangenment, if any.

Attachnment 1 to the MHOA sets out the specific provisions
required for purchase under |HA financing. [ Ext. 185-1901. These
financing provisions, which offer nore homeowner protections than

a standard loan, still vary significantly from the pre-purchase
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provi sions of the MHOA. The Honeowner agrees to pay a principa
purchase price. This debt may be accelerated at the option of the
housing authority upon the Honeowner's breach [Ext. 1851; the debt
I's binding on the Homeowner's heirs; he nust maintain Reserves and
pay Monthly Mrtgage Servicing Charges, as well as nonthly debt
servi ce anounts. He may "prepay" the debt owed; his nonthly
paynments directly reduce the principal balance; he is a naned
i nsured on the insurance and receives any insurance proceeds
exceedi ng the anount of his debt. The housing authority can
"forecl ose" on the nsecurity'' in the event of breach, and nust
deliver a satisfaction of debt upon paynent in full. [ Ext. 185-
1901. These obligations and benefits reflect a new agreenent and
substantial changes in the parties' relationship after purchase and
I n-house financi ng.

1. The Option Price is not a "Prepaynent” of nonthly
char ges.

M. Kopanuk alleges a power to 'prepay” his obligations by
paying the option price stated on the purchase price schedule. The
MHOA refers to the concept of "prepaynment"” only in Attachnent 1,
which states conditions applicable after the Honebuyer becones a
Homeowner by purchasing the hone though IHA financing. [Ext. 1851.
Since the termis used only after purchase, its usage underm nes
M. Kopanuk's argunent.

Moreover, the Honmebuyer cannot "prepay" nonthly paynents. As
described above, nonthly paynents change, fluctuating according to
the housing authority's overhead, the Honmebuyer's income, and ot her
factors. Nothing in the MHOA permts a Honebuyer to "pre-pay" the
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nmont hly charge. For exanple, even if the Honebuyer paid 12
Adm ni stration Charges in advance, that would not prevent the
Housing Authority from raising the Adm nistration Charge or
i ncreasing his charges according to increased incone. Only
exercising the, purchase option termnates the obligation to nake
mont hly paynents, and prevents the nonthly payment from fluctuating
according to inconme changes or AVCP RHA' s housi ng operations
expense.

Nor could there be a prepaynent when there is no existing
obl i gation. The obligation to pay exists only so long as the
Honmebuyer elects to remain in the program as a | essee. Thus, the
Homebuyer al one determines how | ong the "obligation'' to pay monthly
payments wll [|ast. Only when the purchase option is exercised
does any obligation become fixed, in accordance with the Purchase
Price Schedule. 24 C F.R 5905.440(b) (2).

2. Mont hly Paynents do not reduce the purchase price
of the hone.

The nonthly paynents are not paynents of the option price.
First, there is no relationship between the anount of the nonthly
paynment and the anount by which the option price drops each nonth.
Nor does a failure to pay the nonthly paynment keep the option price

from dropping.® The option price shrinks as a function of tine

5 A honmebuyer in arrears is disabled from exercising the
purchase option because he is not in good standing. Should he pay
all nonthly paynents owed, he can then exercise the option as of
t hat date. In the neantinme, his delinquency does not affect the
paynent schedule which is the same for all Homebuyers with the sane
house in the sane project. Simlarly, when a Homebuyer is out of
occuggncx because of fire or casualty, AVCP RHA does not suspend
the Purchase Price schedule, which keeps dropping even though the
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alone, and is wholly divorced fromthe nonthly payment obligation

The only nmoney which is applied toward the purchase price of
the home is the cash supplied by the Honebuyer when he exercises
t he purchase option. For Honebuyers who have nade paynents in
excess of the Admnistration Charge, and who exercise the option
the MEPA is applied to the purchase price. However, since the
MEPA anount is not applied unless the Honebuyer chooses to buy, the
devel opnent of a MEPA bal ance does not constitute pre-paynent.

If the price for exercising the option were related in any way
to the Honebuyer's nonthly paynent, the relationship would be
obvi ous. If M. Kopanuk's argunent were correct, for exanple,
i mredi ately upon signing the MHOA, he coul d have paid $10,500 to
own the hone outright.  ($35.00 Administration Charge x 12 nonths
x 25 years = $10,500). In fact, the cost of exercising the option
far exceeded that amount, at over $100, 000.

3. Taking title ie optional even when the Option price
drops to zero in the 25th year.

Mr. Kopanuk states that the option is extinguished in the 25th
year, because Purchase Price schedule and the cost of exercising
the option drops to zero. Pet. Br. 21. According to petitioner

this is abnormal because "in a true option agreenent, the purchase

price is not paid until after the option is exercised." Al though
this aspect of the Mutual Help programis unusual, it does not
elimnate the voluntary and contingent nature of achieving

owner shi p.

Homebuyer is making no paynents and owes no paynents.
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Again, the Mtual Help regulations make clear that the
Honebuyer still has the aption of not taking title. 24 CFR
5905. 440(d). This recogni zes that ownership is not desirable in
every case. The housing authority and HUD have prograns where

zero-income occupants pay zero frent. For sone Honmebuyers,

switching to no-rent prograns will be nore beneficial than assum ng

the full cost of upkeeping a village honme and paying taxes and
i nsur ance. See 24 C.F.R 5905.458. Elders who would otherw se

qualify for needs-based prograns nay have other good reason for not
becom ng owners of valuable assets.

C. NEI THERT?| EMAI NTENANCR RESPONSI BI LI TY NOR URLTA CONVERT
THE MHOA I NTO AN | NSTALLKENT SALE

M. Kopanuk submits that the maintenance responsibility

I nposed by the MHOA is inpermssible under the Uniform Residential
Landl ord Tenant Act ("URLTA'). In citing URLTA, M. Kopanuk omts
t he | anguage whi ch authorized the type of arrangenent required by
t he MHOA:
The landlord and tenant of a one- Or two- famly residence
my agree in witing that the tenant performthe |landlord's
duties specified [above]. They nmay also agree in witing that
the tenant perform specified repairs, haintenance tasks,
alterations and renodeling. Agreenments are allowed under this
subsection onI%/ if the transaction is entered into in good
faith and not tor the purpose of evading the obligations of
the | andl ord.
As 34.03.100(c) (1992).
The MHOA and the Mutual Help regul ations show that the maintenance
responsibility is not an Wvasion" by the landlord. 24 CFR
8905. 428 requires the housing authority to undertake any repairs

that threaten, the life, health, or safety of the occupants or
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property damage. [ Ext. 1641. Wil e the housing authority
generally charges for performng such work, the charge essentially
adds-back the effective discount which is granted on the
expectation that the Honmebuyer will perform maintenance. That is,
under Miutual Help the Homebuyer's nonthly paynment is |ower because
the Homebuyers, not the housing authority are generally perform ng
mai nt enance work. As a result the Honebuyer pays a |ower nonthly
paynent to the housing authority -- capped at 15 percent of his
income -- than is permtted under the Low Rent program where
tenants pay 30 percent of their inconme as rent and the housing
authority perfornms all maintenance and repl acenents.

Even if the MHOA were in violation of URLTA this would not
require enforcenent by ejectnment action. Pet. Br. at 19. FED
proceedings apply to nore than URLTA-covered |eases: they apply to
all leases and sinmlar "agreenents," wth or wthout conpliance
with URLTA. As 09.45.090.

D. THE LAND CONTRI BDTI ON FROM " |' RE ANCSA VI LLAGE CORPCORATI ON
'S NOT A " DOMPAYMENT"

The Mutual Help program requires a "Contribution'' as a
condition of adm ssion. wmr. Kopanuk cites this aspect of the
program as consistent wth a sale agreenent, and offers Quslev v,
CaDol onao, 383 N.Y.S. 2d 936 (1976) for the proposition that an

optionee's paynent of a | ‘nonr ef undabl e downpaynment of a sizable

sum" acconpani ed by "nom nal rent" converts a |ease arrangenent
into a sales contract. Pet. Br. 14. In the present case, the
Contribution fails to establish M. Kopanuk's claim because the
Contribution (1) was not provided by him (2) was not Itsizablett as
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required by his authority; and (3) would not be "forfeited" by him
in favor of AVCP RHA at term nation.

The Mountain Village ANCSA corporation donated the land for
AVCP RHA' s project. [ Ext. 154- 1551. This was the only
contribution required for the Project. In other words, M. Kopanuk
provided no self-help work, noney donation, or materials
contri bution. The MHOA specifies that the Honebuyer has only a
contingent interest in any tribal land contribution to the project,
and that the contribution is "unrefundable". [Ext. 158, 52.5(c)];
[Ext. 166, 86.1(c)l

The | and was not contributed on M. Kopanuk's individual
behal f, as he suggests by alleging for the first tine, that he is
a sharehol der of the Muntain Village ANCSA corporation. pet. Br.
at 18, n. 12. The benefit of the village's donation was never
limted to its sharehol ders, and as a matter of |law, the donation
could not have been restricted in such fashion, in 1982 or now At
the tinme of the Project's devel opnent, non-Native, non-Indian
applicants could qualify for the programon the sane footing as a
sharehol der of the village corporation. Only after 1988
|l egislation did Congress authorize Indian Housing Authorities to
[imt the benefits of Mitual Help housing to Al aska Natives and
Indians. 24 C.F.R 5905.115(c); 5905.416(a) (1) (ii). HUD has never
aut horized Indian Housing Authorities to limt admssion to Al aska
Natives (to the exclusion of "outside” Indians), to enrolled
menbers of the particular village; or to shareholders of |ocal

ANCSA corporations. 24 C.F.R S905.102 (definition of I'lndian'¥;
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5905. 165(c)(4)) (prohibiting tribal preferences).
The value attributed to the land contribution ($1,500) is not

the "sizable" downpaynment described in Qicrlev, 24 C.F.R
8905. 240(a). In puislev, the downpaynment was $10, 000 on a $47, 000
purchase price -- one fifth of the purchase price. See also

Janeson v. Wirtz, 396 P.2d 68. To conpare, the cost of exercising

t he purchase option exceeded $100, 000 in 1982.

Finally, and nost significantly for purposes of equitable
princi pl es, the contribution nmade by M. Kopanuk's  ANCSA
corporation would not be forfeited at termination. In the case of
a downpaynent made in a failed sales transaction, the seller keeps
the downpayment as his own. In contrast, AVCP RHA sinply re-|eases
the home to a qualifying "Subsequent Homebuyer." Thus, AVCP RHA
gai ns nothing, and M. Kopanuk |oses no vested interest, by virtue
of the transferred Contribution

E. THE WORDS USED | N THE MHOA ARE CONSI STENT W TN A LEASE
W TH OPTION TO PURCHASE, NOT W TH A SALE.

M. Kopanuk's main reason for calling the MHOA a sales
agreement is the use of the term "Honebuyer.” This termis defined
specifically to mean the signatory of the MHOA |I'who has not vyet
achi eved honmeownership." [Ext. 1531. M. Kopanuk's status as a
Honmebuyer thus establishes that he is not the owner of the hone.
The |'buyer" conponent of the termis clearly intended to reflect
the fact that the |essee receives an option to purchase. It does
not establish that the Honebuyer is bound to buy. So long as there
is no binding obligation to buy, the parties' relationship is

properly described as a |ease.
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If the term Honebuyer is applied literally in accordance with

its contractual definition, sanple MHOA sentences woul d read:

The term of the [signatory who has not achii.;ef
honeownershipl's lease under this Agreenent
commence on the first day of the cal endar nonth. [ Ext.
1591

The [signatory who has not achieved ownership] shall pay

to the IHA during the termof the lease a nonthly

paynent . [Ext. 1611

Even if the participant msunderstood the meaning of the word
"Homebuyer," the term | @ease" is unequivocal, and is consistent
with the contract as a whole.

M. Kopanuk contends that the mere use of the terns
"pur chase, " ttanortize, 1' and 'equity" permits an interpretation that
the contract is unanbi guously a purchase agreenent. But the
context of this such ternms, as well as their conditional nature,
nust also be considered. The term"equity," for exanple, is used
to describe accounts which the Honmebuyer can receive back at
termnation m spend on the home's purchase, at his option. The
ease with which the Honebuyer may term nate and w thdraw his
*@quity" shows that the provision is inconsistent with a sale
contract. In a sale contract, the secured parties' interest nust
be foreclosed or liquidated to determ ne whether the Honebuyer
receives ttequitytt or its opposite -- a deficiency. Qoviously, in
the Mutual Help context, the Honebuyer is not subject to a
deficiency or the vicissitudes of market val ue.

M. Kopanuk states that the MHOA permitted himto devel op
mai nt enance credits as well, an indication of "equity." Pet. Br
at 20, n-15. HUD never approved a "mai nt enance schedul e" as
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required by this out-of-date MHOA provision, and AVCP RHA has never
appl i ed one. The regul ation was deleted in 1984. 49 Fed. Reg.
21,476, 21,491. The revisions to the 1976 MHOA form (Notice PIH
91-46, issued Novenber 7, 1991) delete the provision entirely.
More inportantly, analysis of the MHOA shows that the effect of
adopting a Maintenance Credit was to allocate sonme of the MEPA
account to HUD, and sone to the Honebuyer, at termnation. &,
[Ext. 176, 59.4(c)]. By not inplenenting the "credit," AVCP RHA
permts the Homebuyer to receive & of the MEPA, not just part of
it, at termnation. A credit fornerly used to determ ne the anount
of termnation refund to HUD does not establish an equitable
interest in the Honmebuyer

M. Kopanuk recommends Judge Fuld's reasoning in Viera, which
concluded that the MHOA is nore than a | ease because the term
"eviction" is not used. Rat her than describe court enforcenent
proceedi ngs, the MHOA uses standard |ease termnology in referring
to Iltermination.” This is the sane term used by state |andlord
t enant statutes. See, ,m AS 34.03.160, 220, 230, 260.' A
reasonabl e Honebuyer woul d understand the termto nean severance of
all MHOA rights, including occupancy. As a drafting natter, the

word lltermnation" is preferred because it is neutral, and can be

used to cover nutual, involuntary and voluntary severances of the
contract. The term "eviction" has a one-sided use only. Heavy-
" URLTA uses the termllevictl' in only one section, relating

to limtations on the right to termnate nobile home park dwellers.
This anomaly was added in 1976, two years after the main provisions
of URLTA were adopt ed.
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handed drafting should not be deened a pre-condition of balanced
contract interpretation.

The term"rent," although not found in the MHOA, is found in
federal regulations and statutes. a, e-u—-—49 Fed. Reg. 21,476,
21,485 (citing.1984 version of 24 C F.R 5913. 101 covering Mt ual
Help Il rent I' deternminations). The absence of ternms such as
"eviction," ~~court~~, or "FED proceedings" does not assist contract
interpretation. | f mssing |anguage were persuasive evidence, it
Is notable that M. Kopanuk's ternms -- "domnpaynentlv, " prepaynment”,
"title", "ejectnent," "foreclosurel', or “"redenption" -- are
i kewi se omtted from the contract

F. MR ROPANCK' S | NTENT DOES NOT VARY THE PLAI N MEANI NG OF
THEI CONTRACT.

Ei ght nmonths after the Order of Possession was entered, M.
Kopanuk submitted an affidavit stating his belief that under the
MHOA, he was | MikeN a honeowner. H s affidavit confirns that he
did not believe he had bought the hone, owned the hone, or was
bound to purchase it. The stated basis for his belief is the
length of tine he lived in the home, and not the MHOA or its terns.
[.Exc. 391.

A party's subjective intent cannot vary unanbi guous provi sions
of a contract. The MHQOA provides specifically that a Honebuyer
does not becone a Honeowner until exercise of the option right.
One may subjectively believe that having an option right is simlar
to being an actual purchaser, but a subjective m sunderstanding of
law will not defeat jurisdiction. Through granting the option
right, and other protections found typically in HUD subsidized
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housi ng, the MHOA provides desirable benefits above and beyond a
typical landlord tenant relationship (Pet. Br. at 23). But, not
only were such benefits not at issue in the present case, they
woul d not have raised a question of title in any event.

AVCP RHA was not required to submt evidence of its subjective
contract understanding. Pet. Br. at 22. The parties' intent is
identified clearly in the VHOA itself, where AVCP RHA stated its
intent to develop a Mutual Help programin conpliance with HUD
requirenents, and the parties acknow edged that M. Kopanuk was
admitted to participate in such program  [Ext. 1521

(3. APPLYI NG ADHESI ON CONTRACT PRI NCI PLES DCES NOT CHANGE THE
NATURE OF THE MHOA.

M. Kopanuk cites authorities from insurance and the
comrerci al sector to argue that any anmbiguity in the MHOA shoul d be
construed agai nst AVCP RHA and its drafter, HuD. M. Kopanuk also
cites Judge Schultz's comrents in the Jackson case to suggest that
HUD did not fairly draw the occupancy agreenent used in HUWD S
Turnkey 111 program That Judge Schultz reached the opposite
conclusion with respect to the MHOA, four years later, is barely
acknow edged. Smthv Tlinsit-Haida Housins Authoritv | KE-91-539
C (1st District May 5, 1992).

Adhesi on concepts are inapplicable for several reasons. First,
the concept is applied to prevent surprise and to enforce the
reasonabl e expectations of contracting parties. Because the MHOA
itself states repeatedly that it is a termnable |ease, enforcenent
via FED is reasonabl e. In contrast, treating the contract as one
for sale, and permtting housing authorities to obtain judgnents
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agai nst term nated Honebuyers for the unpaid price, would indeed be
a major contradiction of the MHOA's |anguage and intent.

Nor woul d adopting M. Kopanuk's view result in a bal anced
interpretation of a contract which already contains nunerous
el ements unilaterally favoring the Honebuyer. For exanple, each of
the MHOA elenents cited by M. Kopanuk as constituting indicia of
sale are in fact designed to assist and benefit the Miutual Help
participant. The MEPA is a benefit to a high-earning Honebuyer.
The fact that the option price declines wth time favors only the
participant, since it does not represent value received by the
housing authority. The reduction has no business justification and
Is clearly designed to provide the |owincone occupant with a real
opportunity to buy the hone. The granting of generous, arguably
artificial benefits within a contract should not require the
contract to be construed acrainst the granting party.

M. Kopanuk points to no anbiguity within the MHOA to construe
agai nst AVCP RHA or HUD. The term nation provisions of the
contract, for exanple, are precise and understandable, as is the
option provision and the attached sanple promissory note. Rat her
t han point out contract ternms which are confusing, or which favor
his interpretation, M. Kopanuk recommends that the "plain |anguage
of the MHOA should nmean what it says without regard to subtle and
contradi ctory nuances." Pet. Br. at 23. Taking this advice, the
MHOA provides a terninable lease containing a contingent
opportunity to purchase, consistent with the purposes the MIOA

serves under the housing regul ations. Undeniably, the MHOA offers
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nore than a standard |ease fromthe private sector. But t hat
factor does not nake it something other than a | ease, nor does it
convert the MHOA into a contract for sale.

1. MR KOPANDK' S CASE ADIBCRI TI ES ARE DI STI NGUI SHABLE ON
VAR QUS GROUNDS.

A. THE ONLY CASE CI TEO BY MR KOPANDR RELATI NG TO AN MHOAI S
BASED ON AN QUT- OF- DATE LEGAL ANALYSI S.

M. Kopanuk cites several cases for the proposition that his
position is the better or the prevailing rule. The majority of
courts reviewi ng the issues, including five A aska Superior Court
judges sitting in the District or Superior Court, have determ ned
that the MHOA is a |l ease, not an installnent sale. Smth v.

Tlinuit-Haida, 1KE 91-539 Cl (1st District May5,1992); Bering

Straits Housins Authoritv v. Kulowivi (2d District at Nonme, Order

JULY 28, 1993); Conner River Basin Reqgional Housina Authoritv v.

Ben John, 3G.-93-19 CGv., (3rd Di. March 29, 1994) (Judge Anderson,
ruling fromthe bench); Judge Curda in the trial court, and Judge
St ei nkruger on appeal to the Superior Court in this action. M.
Kopanuk's heavy reliance on the 1983 M era case is unwarrant ed.®
Viera should be disregarded because the District Court
m sapplied inportant principles. The case shows that the decision

Is based on the fact that the MHOA is conplex and provides nore

8 The facts of the unpublished Lew v. Borchardt-Wir,
Dist. &. March 20, 1991) 3-AN-91-1752 ClI, opinion are fully

I stinguishabl e. [Ext. 134-1381. A real property transaction
which involves a promssory note, installnent paynments, and
issuance of a bill of sale, even if the parties call the

transaction a "lease," places title in question. The opinion does
not deal with a true option agreement or with al ease.
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benefits than a standard | ease. The court erroneously believed
that addi ng unusual benefits and obligations to a residential |ease
prevented its termnation in FED, even if the added benefits did
not create a title question and the agreenent was not a sale
contract. The.court based this conclusion on AS 09.45.630, which
the court construed as a linmtation on FED acti ons. In fact, AS
09.45.630 is alimtation on eiLectnent proceedings, not FED
actions. The ejectnment statute was anended in 1974 to state that
"recovery of possession from a tenant shall be nade under AS
09. 45.060 et sea." The amendnment was part of Al aska's adoption of
URLTA, and has been construed to reflect a "mandate" for using FED
procedures to evict |ltenants;'"’ Schaible at 1260 at n. 31. In other
wor ds, persons hol ding under an URLTA covered | ease nust be evicted
by FED and not ejected. But this did not nean the converse -- that
any occupant not covered by DRLTA had to be ejected, or that a
residential |lease with additional benefits (such as an option to
purchase) could be termnated only through ejectment. AS 09.45.090
(authorizing FED s for forcible entry or detainer problens which
arise after breach, termnation, or expiration of a "lease or
aareement ")

Further, the court noted that a | ease with option was "too
conpl ex" for a District Court to handle as an FED. That
contention was explicitly rejected by this court several years
before. Schaible v. Fairbanks Medical and Surcrical dinic, 531
p.2d 1252, 1260 (Al aska 1975); Thrift Shoe, Inc, v, Al aska Mitua
Savinas Bank, 398 P.2d 657, 660 (A aska 1965). The nature of the
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obligations inposed by a MHOA virtually guarantee that -claims
brought to the court will be |ess conplex than issues raised by
many commercial |eases.

Finally, the Viera court also appeared to believe that
"equi tabl e defenses" could not be heard in FED proceedi ngs, even
t hough he did not determne that the Honebuyer was a purchaser in
the true sense. Again, this conclusion was |ikely based on
AS 22.15.030(a) (2) which does not |limt FED proceedings. Supra, at
5-6.

B. CASES | NVOLVI NG TBB TUBNKBY |11 PROGRANARB NOT ON POINT.

M. Kopanuk cites two cases relating to a different, older HUD
housi ng program known as Turnkey I11.  Tlincrit-Haida Regional
Housins Authoritv v. Jackson, 1 KA-87-18 C (1st Dist. April 26,
1988) and Cuvahoua Metrooolitan Housins Authoritv v. WAtkins, 491
N E.2d 701 (Chio App. 1984).

The Turnkey 111 Program involved an agreenent (IIHOOA") and

program requi renments which have |ong since been disfavored by

| ndi an Housing Authorities and HUD. One major difference in
Turnkey |11 was that by nmaking even mnimal nonthly paynents, a
Turnkey |1l participant established "equity" credits toward the

pur chase price. Portions of each nmonthly paynment were placed in
certain accounts which accunul ated over time. 2 CF. R 5905.513,
s905.517 (Nonroutine Maintenance Reserve and the Earned Hone
Payments Account). One of these credits was determ ned by the
estimated value of the Honebuyer's routine nmaintenance efforts.

24C.F.R 8905.517(a). These accounts, their method of pay-out and
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their accrual were substantially nore conplex than the accounts
described in the MHQA. Turnkey |11l also contained a built-in
surprise: a Honmebuyer could make very |arge paynents based on 30
percent of income, yet cone no closer to exercising the purchase
option than a .neighbor who paid the | owest charge. 24 CFR
8905. 513(c). Nor woul d the participant be reinmbursed any of the
excess payment at ternination. The excess was spent on the housing
authority's operations expense. &g, e.cr., 55 Fed. Reg. 24,736
(1990) (explaining disadvantages of Turnkey |11 and why conversion
to Mutual Hel p shoul d be considered).

In the Mutual Help program in contrast, there are no EHPA or
NRMR accounts, and the preconditions of exercising the purchase
option are clear. A Honebuyer who pays nore than $90 per nonth
because of higher annual incone builds-up a fully refundable
bal ance in the MEPA. The accrual is solely a function of mnoney
paid, and is not "sweat equity" or accrued credit based on work
required to be perforned on the hone.

I n addressing the HOOA, and |acking any HUD regul ation
establishing that the HOOA was a |ease-option agreenent, see 24
C.F.R 9905.529, the Quvahoua court applied specific state statutes
ﬁot adopted in Alaska. The Chio Legislature had created a bright-
line test for deciding when an installnent sale contract becane a
subj ect of foreclosure rather than FED. The legislature had al so
determ ned and defined what constituted an "installnent sales
contract." The Chio Appellate court was confined by these statutes

in reaching its decision on the HOOA.  The dissent noted the harsh
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result of foreclosure, and the possibility of a substantia

j udgnent against the participant -- sonmething not contenplated by
the HOOA. 491 N E 2d at 7009.

Al aska's foreclosure and nortgage laws differ substantially
from Chio/s. No A aska authority prevents the District Court from
deci ding what the MHOA is, or how it should be equitably enforced,
sinmply because it contains provisions which are nore beneficia
than standard | eases.

C. AS A PROPHYLACTI C RULE DESI GNED TO PREVENT SHARP DEALI NGS
AND THE\AVO DANCE OF FORECLOSURE REQUI REMENTS, THE KAt usAs
RULE I NOT APPLI CABLE TO MJTUAL HELP.

M. Kopanuk cites Kansas cases which treat |eases containing
instal | ment payment requirements as sales contracts. The Kansas

line of authorities arose as a result of an express concern over

sharp vendor dealings:

The bench and bar of'this state have | ong been famliar
wth a formof real-estate contract . . . in which the
[ owner-vendor] nanmes a price at which he will sell the
property and names a specified amount to be paid nonthly,

and in which he agrees to let the latter into possession
upon condition that if the nonthly paynments are made
until their aggregate sum anounts to the specified
purchase price, the property shall be conveyed to the
latter; but if the tenant-vendee fails in his nonthly
paynments then whatever anmounts he shall have paid are to
be considered nerely as rent for the prem ses and he
shall have not interest in the property and may be
removed therefore as in forcible detainer. There are
manv_clever, even devious, contracts to this effect, and
the sumof judicial dealing with themin this and ot her
courts may be stated to this effect: if the down paynent

by the tenant-vendee has been negli%ible, and his nonthly
payments have been but few or have only been paid
irregularly, to the manifest |oss of the owner-vendor,

the contract will be ordinarily enforced by its terns...

Enmphasi s suppli ed.
The "Kansas Option" is an agreenent driven by a sales notive
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and an agreed-upon, predeterm ned purchase price. m e.a..

Letzis v. Rupert, 495 P.2d 955 (Kan. 1972). Every significant

aspect of the occupancy relationship is determned by the price the
owner places on the fee estate. As discussed in Section I[I1(A) (2)
above, the nonthly paynent wunder the Miutual Help programis
determned by entirely different considerations.

In Kansas, the court's goal is to take certain cases out of
FED in favor of Igequitable foreclosure" proceedings. Once a court
determ nes that the transaction has been substantially perforned,
termnation is pursued as an "equitable foreclosure." Presumably,
this is a process where the defaulting purchaser receives any
property value in excess of his total debt. Again, this procedure
I's senseless in the MHOA context. Because the Mitual Help
partici pant has never bound hinself to buy, and has paid nothing on
the purchase price, inputing either the benefits of investment or
the | osses due to market depreciation (assum ng that narket val ue
coul d ever be deternined) is inappropriate. The housing authority
cannot sell the hone on the market or at a foreclosure sale,’
making it inpossible to determne the defaulting |~purchaser's~~
"equity" in the home followi ng termnation.

More fundanmentally, the Kansas courts' reluctance to permt

avoi dance of foreclosure proceedings is yet another expression of

 Any disposition of housing authority property nust be in
conpliance with 24 C F. R si905.921 - 937, the housing authorities'
Annual Contributions Contract with HUD, and the Cooperation
Agreenent with |ocal government. Mitual Help housing stock is not
free!y al i enabl e by the housing authority, outside of a sale to a
qualitying original, successor, or subsequent Honebuyer.
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concern over unfair vendor dealings. These concepts have no
application against a public corporation which provides housing in
accordance with federally subsidized national !ndian housing
progr amns. Nei t her the housing authority nor HUD can profit from
evicting aHomebuyer, and therefore there is no inducenent to act
in bad faith. At best, by termnating the agreenent the housing
authority stops its continuing |osses (or commnity harns) by
transferring the honme to another needy fanmily, on virtually
identical terms as the first. No profit notive or other incentive

is present to induce sharp dealings or false cloaking of a sales

transaction as a lease. z, Quicrlev v_ Caoolonao, 383 N Y.S 2d

936; McGlliard v. libertv leasina Co of Al aska. Inc 534 P.2d

528 (Al aska 19751, averruled & Western Enterorises v Arctic
Ofice Michines 667 P.2d 1232 (Al aska 1983) ("cl oaked" sale

transaction which violated usury limtations).

The MHOA is a widely used docunent, applied by housing
authorities across the nation. It is not a disguised attenpt to
i nequi tably take advantage of |essees. Instead, it offers a
realistic opportunity to exercise purchase rights under specific
circunstances, in a manner which carefully bal ances the unique
needs of qualifying lowincone famlies, who woul d otherw se | ack
any opportunity to purchase habitable homes in the marketplace.

V. TNE PARTIES TO THE mHoA | NTENDED TO COVMPLY W TH ALL REASONABLE

NUD REGULATI ONS AND RRQUI REMENTS FOR THE MUTUAL HELP PROGRAM

I NCLUDI NG TNR REQUI RRNRNT OF LEASE ENFORCEMENT PROCRDURRS.

HUD regul ations specify that the MHOA is a |ease with an

option to purchase, and that participants obtain no equitable
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interest in the hone unless and until they exercise the purchase
option. 24 C.F.R 5905.446. M. Kopanuk urges the court to
disregard the regul ation because it does not pre-enpt contrary
state |aw Preenption is beside the point. The contract by its
terns denonstrates the parties' intent to follow all reasonable HUD
requirements, and fromthe outset of the program HUD has required
the MHOA to be enforced through FED or other state |andlord tenant
pr oceedi ngs. This position conports fully wth HUD s
characterization of the MHOA as a termnable lease, within the MHOA
itself. [ Ext. 1591.

The Mountain Village Project would not exist without HUD s
program creation, concurrence, funding and assistance. Not
surprisingly, HUD is repeatedly identified in the MHOA as a source
of funding, admnistrative regulations, program requirenments, and
di scretionary approvals. HUD is nentioned over 30 times in the 40
pages of the NMHOA Aside froma single reference to housing
authority |I'regulations" and two references to the Indian Gvil
R ghts Act, at 25, 31 (11.61, the legal references in the VMHOA
pertain to HUD requirenents. [Ext. 185, n. 11.

The first page of the MHOA states that it is a formrequired
to be used under federal "Indian Housing Regulations (24 C F. R
Part 805)." [Ext. 1511. The signatory page specifies that the IHA
will develop a project "in conpliance with HUD requirenents."”
[ Ext. 1521. The contract provides that the project may be
cancelled at HUD s el ection. [Ext. 1811. In addition:

|-1UD approves the IHA s budget. [Ext. 1531
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HUD approves whet her the Homebuyer can have any financial or

wor k contribution returned. [Ext. 1571

HUD approves any statenent relating to amounts credited as
contributions to the project. [Ext. 1601

HUD approves incone-based nonthly paynents.  [Ext. 1611

HUD s requirements for construction and design govern whenever
t he Homebuyer adds or alters the hone. [Ext. 1651

Any noni es needed to be drawn against | HA reserves nust be
requi sitioned from HUD. [ Ext. 1661

HUD approves any investnent of reserve accounts by the |HA
[Ext. 1661

HUD approves collection sources when the |HA debits the
Homebuyers' debt reserves below zero for purposes of
alleviating a life or safety problemin the hone.

HUD must approve any assi%gnent nort gage or pledge of any
right in the agreenent. [Ext. 1671

HUD aut hori zes contingencies to be included in the Total
Devel opnent Cost of the project (used to determne Purchase
Price schedul e). [Ext. 1681

HUD approves any Mrtgage the Honebuyer may give to the IHA
upon becoming a homeowner. [Ext. 1731

HUD determ nes the anount of insurance a honmeowner shal
obtain after conveyance under |HA financing.

HUD determ nes the insurance required to be carried by the
| HA. [ Ext. 1801

HUD deci des any dispute between the housing authority and the
Homebuyer over whether the hone should be rebuilt after fire
or casualty.

HUD regul ati ons deci de how often inconme shall be verified.
[Ext. 1811

M. Kopanuk's conclusion that HUD s requirenents are
irrelevant to the parties' agreenent is mstaken. Pet. Br. at 31.
Clearly, the parties intended to abide by all reasonable HUD

regul ations consistent with their agreement and the housing
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authority's regulatory and contractual obligations.

The incorporation by reference of HUD requirenents is
beneficial to program participants. Regul atory changes and
clarifications enhance the programand inprove its delivery: for
exanpl e, the successorship regulation has inproved over tineg;
(comarf: [Ext. 178, 510.21 with 24 CF. R 8905.449; MEPA accounts
can now be used by Honmebuyers to nake approved alterations (conpare
[Ext. 165, 85.51 with 24 C.F.R 9905.428(g); and the ability to
convert the home in-place to the Low Rent program as appropriate,
has al so been confirnmed and detailed in recent regulations.
24 C.F. R 58905.455, 458. The latter provisions benefit indigent
Honebuyers as well as elderly or disabled Honebuyers who can no
| onger perform mai ntenance as required by the MHOA.  Prior to the
regul ations changes, the main option was |ease termnation

HUD s adoption of 24 C.F.R 9905.446 is not a nretroactive"
change in law or a contract nodification.1° HUD has al ways
requi red housing authorities across the nation to termnate M S
by landlord tenant proceedings, and District Courts in Al aska have
routinely pernmitted FEDs of Miutual Help leases. Only Viera speaks

to the contrary.

10 49 Fed. Reg. 21,476, 21,482 (1984) (Mutual Hel p program
is covered by 42 U S.C. 1437n restrictions, relating to units
"available for |easing," because Mitual Help involves |easing homes
under a |ease-purchase agreenent); 51 Fed. Reg. 26,504, 26,512
(1986) (referring to MHOA as lease with option to purchase); 53
Fed. Reg. 33,216, 33,221, 33,255(1988) (describing MHOA as | ease
with option to purchase); 53 Fed. Reg. 37,494, 37,497 (1988)
(famly leases MH hone until it qualifies for financing or pays
purchase price); 54 Fed. Reg. 34,616 (1989) (referring to MHOA as
a | ease-purchase contract).
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V. FOR PURPOSES OF THE XUTUAL EELP PROGRAM FEDERAL AND STATE
LAWS SHOULD BE CONSTRUED CONSISTENTLY WTE THEIR COMVON
PURPCOSES.

M. Kopanuk nakes the circular argument that HUD s regul ation
shoul d be disregarded because it abrogates state |aw As discussed
above, there is no Alaska law or reported case inconsistent with
24 C.F.R S905.446. Moreover, M. Kopanuk's cases reflect judicial
attenpts to reconcile state and federal laws on the same subject,
whenever possi bl e.

The housing authority's statutory mssion is to obtain housing
funds from HUD on the sane footing as reservation housing
authorities. The Alaska Legislature sought to naximze its ability
to obtain federal funding for rural housing through formng |IHA's.
Consequently, the statutes require authorities to do allthings
"necessary or desirable to cooperate with or act as agent for the
federal government." As 18.55.110; applicable to Regional Native
Housing Authorities through AS 18.55.996 (b). The legislature
further provided that housing authorities should not be "subject to
limtations, restrictions or requirenents of other laws" in
cooperating wth or acting as an agent for the federal government.
Id., and see also 1982 Inf. Op. Att'y Gen. (June 8; J66-22-82A) at
4: 1985 Inf. Op. Att'y Gen. (July 24; 366-499-85) (noting close
relationship between the federal governnment and Al aska Housing
Authorities <created pursuant to AS 18.55.996). G ven this
background, state |aw should be interpreted in a manner consistent
with federal housing |aws.

Congress has required HUD to provide | owinconme housing in the
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formof 'la |ease-purchase, nortgage, or loan agreenent." Title II,
United States Housing Act, 5202(e) (41, 42 U.S.C 81437bb(e) (4). By
requiring use of landlord tenant proceedings, 24 C. F.R 5905. 446
foll ows Congress' nandate of providing a |ease-purchase agreenent.
This intent is consistent wth universal principles of real
property law, an inportant factor for a program which exists in
many jurisdictions. Mrtgages and purchase contracts are subject
to a nyriad of |egal enforcement mechani sns across the nation, and
HUD s selection of a |ease vehicle was a sensible nethod of
ensuring roughly equal treatnent of the MHOA in all jurisdictions.
The use of tinely eviction procedures is consistent wth the
purpose of the FED remedy, the nature of the Mitual Help program
and the housing authority's public purposes. As a public entity
t he housing authority and HUD nust bal ance the interests of all
Homebuyers against the interests of the few individuals who fail to
meet program requirenents. HUD has bal anced these interests by
provi ding a nunber of tenant-favorable protections in the MHOA as
well as the regulations. These prevent a participant from being
evicted without first receiving anple notice; grant him the
opportunity to conply with a plan of action; grant him an
addi tional notice period and opportunity to cure if he fails to
conply with the plan; urges himto contact the representative of
his choice, including the tribal government, to respond to the
termnation notice, and provides a grievance opportunity.
24 C.F.R 9905.340, 446, [Ext. 1751. Once all these tasks are

conpl eted by the housing authority (or are excused, as in Mr.
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Kopanuk's case, for his failure to respond) it may resort to
judicial enforcement. Al aska's FED procedure grants the Honebuyer
the opportunity to respond, to0 obtain representation, to attenpt
cure, to request a continuance, and to appear in court and present
any defenses to the eviction or to request other relief. If this
is "admnistrative convenience," it is not unjust, | mproper, or
agai nst any public policy. Pet. Br. at 35 n. 30.

The Mutual Help program involves the expenditure of limted
public funds for thousands of |owincone residents across the
country. The pronpt nature of FED hearings conserves finite
resources, since ejectment proceedings are "slow and conplex," and
more expensive than FED actions. Vinson. 854 P.2d at 737.
Typi cal Iy, nonconpl yi ng occupants are judgnent-proof, neaning that
delay in obtaining possession results in substantial nonrecoverable

| osses to the housing authority. Moreover, comunity harns caused

by MHOA nonconpliance -- bootleggi ng, domestic viol ence, neglect or
abuse of the home, abandonnent, partying, fire and health
hazards -- mandate pronpt action not available in ejectnent

proceedings. 24 C.F.R 5905.340 (excusing grievance procedures for

crimnal activity). Because |egal costs, vacant wunits, and

occupancy Vviolations increase |HA operating costs and are

detrimentalto the Project and the surrounding community, effective

judicial enforcement nmechanisnms are essential to program operation.
CONCLUSI ON

Lengthy ejectment actions are unnecessary in a |ease dispute

where the main issues involve the occupant's conpliance with basic
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obligations such as paynment, occupancy, and quiet enjoynent. In
determning that ejectnent proceedings are unwarranted, the
Superior Courts have properly determned that the District Court is
the appropriate court for making these determ nations.

This state has invited the federal governnent to fund its
housi ng needs. As M. Kopanuk notes, Mitual Help housing has been
a substantial vehicle for providing housing in the villages, as
wel | as some urban settings. By providing Mitual Help housing,
Congress fulfills its trust obligations to Al aska Natives. M.
Kopanuk has presented no controlling authority requiring this
jurisdiction to reject reasonable regulations and policies of HID,
whi ch carry-out the express intent of Congress. The District Court
has subject matter jurisdiction to decide possession issues in the
Mitual Help program so long as the | essee has not exercised the

A

Respectfully submtted this day of January, 1995.
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