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In this case, we are called upon to revisit the issue of the
non-di schargeability, under 11 U S. C. 5 523, of notor vehicle
surcharges assessed by the New Jersey Division of Mtor Vehicles

("DW"). In Lugo v. Pu, 886 F.2d 602 (3d Cr. 1989), the

Third Grcuit Court of Appeals determned that notor vehicle

surcharges were non-di schargeable under 11 U S.C. 5 523(a) (9). A
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subsequent anendnent to subsection (a) (9) in 1990 necessitates a

return to the issue.

The debtor, Diane B. Kent;, filed a voluntary petition under
Chapter 13 of the Bankruptcy dode on March 17, 1994. Debtor's
case was converted to Chapter on August 17, 1994. The Chapter
7 Trustee filed a Report of No,Di stribution on Decenber 5, 1994.
Debt or received a di scharge un e Cha?ter 7 on Decenber 19, 1994,

and her case was closed on December 22, 1994, Debt or noved to

reopen her case on March 13, ‘1995 to anend her schedul e of
unsecured creditors to incl ude the claimof the Division of Mtor
Vehicles in the anmount of $5,1 O for pre-petition unpaid notor
vehi cl e surcharges, asserting ! hat she inadvertently failed to
include this claimin her orig.nal petition. Over the DWs

obj ection, the case was reopenéd to allow the amendnent, and to

det erm ne whether the DW claimmay be discharged.

The DW offers alternative argunents to designate its claim
as non-di schargeabl e, contending that a pre-petition notor
vehi cl e surcharge nay be characterized either as an excise tax
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under 5 523(a) (1) (with reference to 8 507(a) (8) (El), or as a
civil penalty under S 523(a) (7). Debtor responds that a
surcharge is neither a tax nor a penalty, but sinply a neans of
raising additional premunms for high-risk drivers, and that the
statutory changes in the surcharge systemin New Jersey since

U Q@ do not alter the outcone that the DW claimis

di schar geabl e. Supporting debtor's cause, the Bankruptcy
Commttee of the d oucester County Bar Association, by am cus
curiae submission, contends that for § 523(a) (7) purposes, the
notor vehicle surcharge is not a penalty, and is not payable to

and for the benefit of a governnental unit.

Wien the Third Crcuit opinion in_lLuao v. Paul sen, a,

was decided, .8 523(a) (91, upon which the decision was prem sed,

provided that no discharge would issue on a debt:

to any entity, to the extent that such debt arises from
a judgnment or consent decree entered in a court of
record against the debtor wherein liability was
incurred by such debtor as a result of the debtor's
operation of a nmotor vehicle while |legally intoxicated
under the laws or regulations of any jurisdiction
within the United States or its territories wherein




such motor vehicle was operated and within which such
liability was incurred.

11 USC 8§ 523(a) (9) (1989). The Crininal Victins Protection
Act of 1990, Pub. L. 101-581 substituted 'for death or persona
injury caused by the debtor's operation of a motor vehicle if
such operation was unlawf ul bgcause the debtor was intoxicated
fromusing al cohol, a drug, o another substance" for the

| anguage noted above." The a4 ndment effectively linited non-

di schargeabl e debts under sub ection (a) (9) to debts premised on

death or personal Injury caus d by an intoxicated driver." The

section no longer has applica ility to notor vehicle eurcharges.

]

Wth subsection 523(a) (9) renoved as a basis for the non-
di schargeabi lity of surchargesk the DW proposes that such

surcharges are non-dischargeabﬁe under subsection 523 (a) (71,

whi ch provides that a debt is non-dischargeable:

(7) tothe extent such debt ie for a fine,

J The identical anmendment was enacted in tné Crime Control
Act of 1990, Pub.L. 101-647, Nov. 29, 1990.

® The amendment also prevented the discharge of debts
prem sed on death or personal ilnjury caused by an intoxicated
driver in the Chapter 13 context. & 11 U.S.C. J 1328(a) (2).
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penalty, or forfeiture payable to and for the benefit
of a governnental unit, and is not conpensation for
actual pecuniary loss, other than a tax penalty-

(A relating to a tax of a kind not
specified in paragraph (1) of this subsection; or

(B) inposed with respect to a

transaction or event that occurred before three years
before the date of the filing of the petition.

11 US. C 5 523(a) (7). To conclude that plaintiff's claimis
non-di schargeabl e for purposes of section 523(a) (71, we mnust
determne that there is (1) a debt; (2) for a fine, penalty, or
forfeiture; (3) payable to a governmental unit; (4) for the
benefit of a governnental unit; and (5) not as conpensation for

actual pecuniary loss, other than a tax penalty.

The first, third and fifth elements need not be debat ed.
That a notor vehicle surcharge constitutes a debt, rather than
"an additional insurance premunt, has been clearly established.

LugQ v. Pa- , 886 F.2d at 606; I n, 95 B. R 886

(Bankr. D.N.J. 1988); &_re Bill, 90 B.R 651 (Bankr. D.N.J.
1988). The obligation is collected by and payable directly to
the DW, which is undeniably a governmental unit. m N J.S A

17:29A-35(b). As well, to the extent that the surcharge




obligation constitutes conpensation for actua

i.e., to the extent that a per

used to defray admnistrative

di schar geabl e. 94

In re Lugo,

Moreover, we are not concerned

course, relates to sonme underl

689 (9th Cr. 1992); u_re Rok

1990); Inre Rurm 887 F.2d 1

&a&y, 169 B.R 96 (Bankr. D.N

Qur focus then is on whet

a fine, penalty or forfeiture,

payable for the benefit of a g

pecuni ary | oss,

centage of the amount collected is

expenses, the debt is

B.R 335 341 (D.N.J. 1989).

here with a tax penalty, which, of

MKay v. US , 957 F.2d

ying tax.

ertg, 906 F.2d 1440 (10th Cr.
541, 1544 (11th Cr. 1989); In re
. J. 1994).

her the notor vehicle surcharge is

and whether the surcharge is

overnmental unit. To address these

questi ons,

and the various anmendnents to

we review the statu/tory scheme creating the surcharge

hat schene in recent years.
t

New Jersev Aut onphil e bsurance Refoq

A. 1983 Refom

Conpul sory autonobile ins

urance coverage in New Jersey began

with the enactment in 1972 of the New Jersey Autonobile

Reparati on Reform Act,

N.J.S.A 39:6A-1 to 6A-35, also known as
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the "No-Fault Act". The act was intended to provide "an infornal
system of settling tort clains arising out of autonobile
accidents in an expeditious and | east costly nmanner, and to ease
the burden and congestion of the State's courts.” NJ.S A

39: 6A-24. The No-Fault Act required all drivers to carry
liability, personal injury protection, and uninsured notori st
insurance, a ia, at 88 39:6A-3, -4, and -14 respectively, and
mandated that every insurance conpany |icensed to wite insurance
for private passenger autonobiles in the State beconme a nenber of
the New Jersey Autonobile Insurance R sk Exchange (the "Exchange"
or the ‘Risk Exchange"). NJ.S.A 39:6A-21. Each nenber was
bound by the rules of the Exchange as a condition of doing
business wthin the State. The Exchange was ‘an unincor porated
associ ation," operating on a ‘nonprofit-nonloss basis", designed
to regulate the maxi mum insurance rate for high-risk drivers. It
was to be funded by charges, known as Al RE charges, against each
of the nenmbers of the association. N J.S A 39:6A-22. .Hgh risk
notorists who could not normally obtain insurance coverage were
insured through an Assigned Risk Plan, N J.S A 17:29D 1, wherein
the Conm ssioner of Insurance apportioned the high risk
applicants among all of the insurers. This new nandatory system
of insuring all drivers led to increased operating costs for
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insurers and higher premuns for New Jersey notorists.

In response, the New Jersey State Legislature enacted
L-1983, c. 65, effective January 1, 1983, operative January 1,
1984. Sections 1 to 12 of the act were referred to as the "New
Jersey Autonobile Insurance Reform Act of 1982" (*NJAIRA" or
“Reform Act") (codified in NN .S A 17:29A-33 to -47). Sections
13 to 34 of the act were refeired to as the New Jersey Autonobile
Full Insurance Availability Act (codified in NNJ.S.A 17:30E-1 to
-24).  The 1982 | egislation replaced the Assigned Risk Plan with
the New Jersey Autonobile Full Insurance Underwriting

Associ ation, comonly known as the Joint Underwriting Association

or JUA.

Al insurers licensed to wite autonobile
insurance in New Jersey were required to be
menbers of the JUA. The objective of the new
scheme was to create a nore extensive system of
al locating high-risk drivers to carriers, and
through the JUA, to Iprovide such drivers with
coverage at rates e@valent to those charged in
the voluntary market....

...Insurers (and subsequently certain
qualified non-insurer entities) could apply to
becone "servicing carriers,” which would bear
admni strative responsibility for collecting
premunms, arranging coverage, and the |ike, and
whi ch woul d receive fees for such services from
the JUA.... [Cdlains and liabilities of the JUA
woul d be borne by it independently; servicing
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carriers were to be insulated from such clains and
[iabilities....

Because the JUA insured high-risk drivers but
also required that their rates be the sane as
voluntary-market rates (see N.J.S. A 17:30E- 131,
it was anticipated that prem umrevenues woul d not
cover costs of clains against JUA policies.
Therefore, in addition to normal prenium incomne,
the JUA was al so given incone from Departnent of
Mot or Vehicle surcharges for moving violations and
drunk driving convictions, policy "flat charges,"
and ‘residual market equivalization charges,"” or
BMECs, to be added to policy rates for voluntary-
market insurers. NJ.S.A 17:303-a. Thus, the
JUA was a systemin which the insurance costs of
hi gh-ri sk drivers were subsidized by the
i nposition of fees on segnments of the general
popul ation of notorists. The JUA was supposed to
be operated on a no-profit, no-loss basis, with
RVECS i ncreased or decreased as needed to
acconplish that result.

State Al &- &~ Co V. St at e, 124 N. 3. 32,
41-42 (1991).

The enactnent, in N.J.S A 17:29A-35(b), of surcharges
against all drivers who accunulate six or nore points for notor
vehicle offenses under Title 39 or are convicted of drunk driving
under N.J.S.A 39:4-50,° was designed to augment the funding
needed by the JUA to insure high-risk drivers and to regulate the

i mposi tion of surcharges upon such drivers. The surcharge

3 The act was anmended in 1984 to inpose surcharges for
motor vehicle violations for which points do not attach.

L. 1984, c.1, 52; N.J.S.A 17:29A-35(b) (3) (B).
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scheme, adm nistered through what was designated as the "New
Jersey Merit Rating Plan", was designed to "alleviate disparate
surcharges by inplenenting a uniformdollar scale to be |evied
for violations of motor-vehicle laws," and to then redirect those
monies to provide the necessary funding for the JUA. State,

f T.aw and Publi i ghz~~, 119 N.J. 646, 653
(1990) ; N.J.S. A 17:29A 35. Ad Hoc Commttee Report on
Autonobil e Insurance Reformin the State of New Jersey,
Chairman's Report, 23-25 (Jania;y 3, 1979).%* In this respect,

the "insurers are surcharged equally for conparable Title 39

violations and overall driving| records.” U. at 654. " [Tlhe

rule has a beneficial social impact ‘by assessing surcharges for

serious motor vehicle offenses/ [so thatl those who violate the

traffic safety laws [are] financially responsible for the

4 The Chairman expl ai ned:

There are two inequities in the present surcharge
system Insurance points are levied for mnor violations or
accidents, and surchargesgare |evied haphazardly in the
voluntary market. For exgnple, some conpani es surcharge in
the voluntary nmarket for very mnor violations and
accidents, and others charge only for ngjor violations or
accidents. This creates a situation in which two drivers
with the sane accident and violation record mght be treated
very differently in ternms of the anmount of surcharge
[ nsurance points] which they are required to pay.

ld. at 23-24.
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i ncreased costs of insurance."' lit. at 655. The "central idea

[is] that significant notor vehicle offenses should be deened the

basis for the inposition of an insurance surcharge." & .

The JUA systeminplenmented in 1983 did not achieve its
goals. By 1990, the JUA had accumul ated a debt of over $3.3
billion in unpaid clainms and other |osses, and shoul dered the

burden of insuring over 50% of New Jersey drivers. State Farmv.

State, 124 N J. at 42.

On March 12, 1990, the legislature enacted the Fair
Aut onobi I e I nsurance Reform Act, N.J.S A 17:33B-1 & m ("the
FAIR Act" or "FAIRA"), which sought to depopulate the JUA by
switching insureds to the voluntary market, and to create a
fundi ng mechanismto pay off the JUA debt. U  Commencing
Cctober |, 1990, the issuance and renewal of automobile insurance
policies previously issued by the JUA would be arranged through a
ne%ﬁy created entity known as the Market Transition Facility
("MIF") . NJ.S A 17:33B-11. The MF was al so conprised of

every insurer authorized to transact autonobile insurance in New

11




Jersey, and was operated by the Conm ssioner of |nsurance. U
The MIF was authorized to issue and renew policies only through
Cctober 1, 1992, at which point the issuance and renewal of
policies to applicants who were unable to procure coverage
through the voluntary market would return to that market through
apportionnent by the Conm ssi oner of Insurance. NJ.S A

17:29D-1; N J.S. A 17:33B-22

The funding nechanismcreated by the 1990 | egislation to
collect funds and to pay off the JUA debt was the New Jersey
Aut onobi | e I nsurance CGuaranty [Fund ("Auto Fund"), a separate fund

created within the State Treasury. NJ.S A 17:33B-5. The Auto

Fund col l ects surcharges paidito the DW for driving violations
and drunk driving convictions, fees levied on | awers, doctors
and aut o body repair businesses, higher autonobile registration
fees, and additional assessments and surtaxes on insurers.
N.J.S.A 17:33B-58 through 63 '(additional fees); NJ.S A 17:30A
8a(9) and 8a(lO (assessnments); and N J.S. A 17:33B-49
(surtaxes). The nonies maintained in the Auto Fund were
initially dedicated to satisfy the financial obligations of the
JUA. NJ.S A 17:33B-5d. In 1994, this subsection was anended
to reflect that followng satisfaction of all JLJA current and
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anticipated financial obligations, or commencing on January 1,
1996, whichever is later, DW surcharge proceeds will be utilized
to satisfy all Market Transition Facility and Market Transition
Facility Revenue Fund obligations.® Thereafter, following
satisfaction of all MIF obligations, surcharge proceeds will be
directed to the New Jersey Property-Liability Insurance CQuarantee
Association (‘PLIGA"), an entity created in 1974 to inpose
assessments on New Jersey property-casualty insurers to pay
clains against carriers that had become insolvent, N J.S A
17:30A-6. N J.S.A 17:33B-S(b). PLIGA had been statutorily
directed to make certain loans to the JUA. N J.S. A 17:30A

8 (a) (10). Paynments from the surcharge proceeds will be used to

9 The Market Transition Facility Revenue Fund was created
within the New Jersey Econom c Devel opnent Authority to satisfy
the principal and interest on bonds issued in conjunction with
the Good Driver Protection Act of 1994, L.1994, c. 57, 51 eff.
June 29, 1994 (codified in NNJ.S A 34:1B-21.1 & m 1.

N.J.S.A 34:1B-21.7. The Good Driver Protection Act resolved
litigation between the State and the insurance industry wherein
the industry nust contribute $439 mllion in\MF assessments, and
their 1996-97 Property/Liability Quaranty Fund Association
assessments of $320 million will be redirected to the MIF.  The
remaining debt will be paid with the proceeds of a $750 nmillion
bond sale to be serviced by revenues fromthe surcharges. The
litigation was spurred by allegations that the Conm ssioner of

I nsurance inproperly maintained insurance rates at too |ow of a
| evel to break even. Senate Budget and Appropriations Conmittee
Statement, Senate, No. 1250-L-1994, c. 57. & also Russ

Bl eener, Jast Hurdle for the MIF. S700 M Uon Bond Sak, 137
NJ.L.J. 4 (July 11, 1994).
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repay the PLIGA |oans. N.J.S. A 17:29A-35(b) (2), as anended by

L-1994, c.57, S 20, eff. June 29, 1994.

Wth this background, we exam ne the renaining elements of
section 523(a) (7), i.e. whether the notor vehicle surcharge is a
fine, penalty or forfeiture, and whether the surcharge is payable

for the benefit of a governmental unit.

Ear a Fj ne Ppnalfy aor Forfejiture.

The Bankruptcy Code does not define the terns "fine",

"penalty", or ‘forfeiture". Black's Law Dictionary (6th Ed.

1990) defines a "penalty" as “a sum of noney which the |aw exacts
paynent of by way of punishnent for doing sonme act which is
prohibited.” U at 1133. Th definition describes precisely
what a nmotor vehicle surcharge}is. The surcharge is an
assessnent which nust be paid as a consequence of violations of

certain motor vehi cl e | aws.

I ndeed, several cases have designated notor vehicle

surcharges as civil penalties. In Qark v New Jersey Dy

Mtor Vehicles, 211 N.J. Super. 708, 711 (App. Div. 1986), in the
14



context of determning that the statute assessing insurance
surcharges did not violate the constitutional prohibition against
ex post facto laws, the New Jersey Superior Court Appellate

Di vision | abel ed surcharges as a "statutory system of civil
penalties," noting that "the purpose and effect of the Merit
Rating Plan surcharges are clearly renedial and civil." m
also u re Bill, 90 B.R 651, 655 (Bankr. D.N.J. 1988) (the
surcharge is a penalty inposed to supplenent the JUA). W

conclude that a notor vehicle surcharge constitutes a "penalty

for purposes of section 523(a) (7).

The G oucester County Bar Association, as am cus curiae,
suggests that a determination by this court that nmotor vehicle
surcharges are "civil penalties" would by inplication render
those assessnents violative of the constitutional prohibition
agai nst successive punishments for the sane offense, or double
j eopar dy. In this regard, amcus cites to the United States

Suprene Court case of United States v. m 490 U S. 435, 109

s. ct. 1892, 104 L.Ed.2d 487 (1987).

In u, the Court considered "whether and under what
circunstances a civil penalty may constitute 'punishnment' for the
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purpose of double jeopardy analysis." 490 U S. at 436, 109 S
Q. at 1895. fjoting that the characterization of the assessnent

as either "crimnal" or "civil" in either the statute or the

|l egislative history is not conclusive, the Court reasoned t hat
"the determ nation whether a Jiven civil sanction constitutes
puni shment in the relevant se se requires a particul arized
assessment of the penalty inp sed and the purposes that the

penalty may fairly be said to serve. Sinply put, a civil as well
as a crimnal sanction constitbtes punishment when the sanction
as applied in the individual case serves the goals of

puni shnent." U. at 448, 109 S| C. at 1901-02. The Court

concl uded that "under the Doub.|e Jeopardy C ause a defendant who

al ready has been punished in ajcrimnal prosecution may not be

subj'ected to an additional civ:Ll sanction to the extent that the
second sanction nmay not fairlyfbe characterized as renedial, puyt
only as a deterrent or retribution." L at 448-49, 109 S. C.

at 1902. The protections of t e Double Jeopardy C ause proscribe
a subsequent civil action resu#ting in a judgnent "not rationally
related to the goal of naking the Government whole", U at 451,
109 S. &. at 1903, and "the discretion to determne...the size
of the civil sanction the Government may receive wthout crossing
the |ine between renedy and punishnment” lies with the trial
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court. u. at 450, 109 SO C. at 19022 a- DeDart ment
Revenue v Kurth R~Q&% 114 S . 1937, 1945, 128 L.Ed. 2d 767

(1994).

The New Jersey Supreme Court addressed the Hal Der issue in
M e r | n: 126 NJ. 430 (1992). |n W defendant was
convicted of a crime for submtting a fraudulent life insurance
claimin an unsuccessful attenpt to collect $300,000 in proceeds
on the life of his wife, who was still living. He was sentenced
to five years probation, fjve hundred hours of community service
and $530 in fines. Following the criminal conviction, the
Conmi ssioner of Insurance filed a civil suit against the
def endant seeking to inpose $30,000 in civil penalties. The New
Jersey Suprene Court, holding that the potential inposition of
civil penalties in the anount sought did not violate the double
jeopardy clause, stated that it was "not troubled by the fact
that the state has not proven the exact extent of its damages nor
provi ded precise calculations to support the penalties inposed.”
U at 445. The Court noted that the civil penalties were
remedial, since ‘all revenues fromcivil penalties inposed
pursuant to the Act are credited to the New Jersey Autonobile

Ful | Insurance Underwiting Association Auxiliary Fund...which is
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used to defray costs associated with governnent insurance

prograns.” U. at 445. & 31s~No Illeaal Points v. Florio

264 N.J. Super. 318, 333 (App. Div.) certif, denied 134 N J. 479
(1993) (assessment of points did not violate double jeopardy in

light of renedial and rehabil $tative purpose behind the systen).

Simlarly, the nmotor veh'cle surcharges statutorily inposed
upon individuals who violate rarticular mot or vehicle offensives
are neither excessive nor pun'tive in the crimnal sense. The
purpose of the surcharge is tL fund the JUA and to help cover the

JUA's deficits. |nre Jun 94 B.R 335 (D.N.J. 19891. The

surcharges are recognized to be "civil and remedial, rather than

punitive, in nature." Jan, 886 F.2d at 610. W
therefore reject the amcus co/ntention that inposition of notor

vehi cl e surcharges viol ates the doubl e jeopardy clause.

We conclude that a notor vehicle surcharge constitutes a
debt for a "fine, penalty, or forfeiture," within the nmeaning of

section 523(a) (7).
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Fst heBenefl t nt Gover nment al VI &

As we noted above, notor vehicle surcharges, net of
adm ni strative collection costs retained by the DW, are applied
by statute first to satisfy the obligations of, or to "benefit",
the JUA, and then to satisfy the obligations of, or to "benefit",
the MIF. W nust determ ne whether either or both of these

entities are governnental units of the State of New Jersey, for

purposes of 11 U S.C. 5 523(a) (7).

In u_re Jugs, 94 B.R 335 (D.N.J. 19891, Judge Sarokin
anal yzed the issue of whether motorvehicle surcharges were

payable ‘for the benefit of a governmental unit" as follows:

Under N.J.S. A 17:29A-35(b) (21, as amended, at |east
ninety per cent of the surcharge bill is remtted to
the JUA, a private association of insurance conpanies.
The DW retains only the_act& cost of adnministering
the collection of the surcharges.

It is clear that section 523(a) (7) does not apply
to noneys payable to the JUA since it is not a
governmental unit. The DW, which is a governnental
unit, retains only nmoney necessary to conpensate it for
the actual cost 'of admnistering the collection, or the
governnent's "actual pecuniary loss." The surcharge is
therefore not within the definition of a Section

523(a) (7) exception.

19




Id. at 341. The Third Circuit's affirmance of Judge Sarokin's
deci sion was based on 8 523(a) (9) grounds, and did not address

Judge Sarokin's § 523(a) (7) discussion.

We have determned to reejcamne the issue for several
reasons. In Lugo, Judge Sarokin’s attention was focused upon the
non-di schargeability of the surcharge under 5 523(a) (9). The
mention of 5 523(a) (7) criteria was i ncluded as dictum
Secondly, significant statuto changes have been inpl enented
since the Luso decision in ther area of autonobile insurance
reform e.g., the Fair Autormbile I nsurance Reform Act, N J.S A
17:33B-1 & m; the Good Dri +er Protection Act of 1994,

N.J.S.A 34:1B-21 & ss=g.

The Bankruptcy Code defines a "governnmental unit" as the
"United States; Commonweal th; District, Territory; municipality;
foreign state; departnment, agency, or instrumentality of the
United States . . . . a State, a (|orrm)nvvealth, a District, a
Territory, a nunicipality, or a foreign state, or other foreign

or domestic government." 11 U S.C 5 101(27).‘) The legislative

b The term "governmental wunit" is used throughout the
Code, including in | 10 (15) (definition of an entity), 5 106
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history of section 101 provides some gui dance on interpreting the

term "instrunentality of the State", stating that:

[Section A (27)J defines "governmental unit" in the
broadest sense. The definition enconpasses the United
States, a State, Conmonwealth, District, Territory,
municipality or foreign state, and a departnent, agency
or instrumentality of any of those entities.
"Departnment, agency, or instrunentality" does not
include an entity that owes its existence to State
action, such as the granting of a charter or |icense
but that has no other connection with a State or a

| ocal governnent or the Federal Governnent. The

rel ationship nust be an active one in which the
department, agency, or instrunentality is actually
carrying out sone governmental function,

H R Rep. No. 595, 95th Cong., 1st Sess. 311 (1977); S. Rep. No.
989, 95th Cong., 2d Sess. 24 (1978). W can glean fromthis

di scussion that a |legislative charter, a governnental purpose,
and an active interaction between the entity and the State are

some of the characteristics of a governmental unit.

From our review of the case |aw on the question, both in the
bankruptcy area and in other contexts, we have fornul ated
illustrative characteristics to guide the discussion of whether a

particular entity is a governnental unit for section 523(a) (7)

(concerning sovereign imunity), 8§ 362(b) (involving the
automatic stay), 8 502(b) (filing a proof of clain), and § 525
(protecting against discrimnation).
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pur poses, as follows:

(1) mcreation of

the entitv. Was it created

pursuant to state statute?

of private individual int
action?

exi stence and purpose ofj

(2) The purpose of
establ i shed for the benel

performa governnental fi
or gani zati on?

(3) The operation «
have control or veto pows

activities Of the entityf

participate in the selec
menbers of the entity?
take part in any neeting
approval required for th
i ncorporation or bylaws
officers or directors?
operational prem ses of

|

(4) Be_riahts and |

Was its creation the result
eraction or by governnental

Does the State officially recognize the

the entity?

the entity. WAs the entity
Fit of the State? Does it

inction? Is it a non-profit

of the entity. Does the State
ey over all or a portion of the
> Does the State control or
tion of the governing body and
Is the State notified of, or

of the entity? |Is State
acceptance of articles of

or the appoi ntnent of any new
Where does title to the

the entity vest?

—~

=]

=

iabilities of the entity.

Who is responsible for ar
Does the entity have thel
What is the entity's stat

the entity afforded government al

manner ?

(5) The dissolution of the entityv.

1y debt incurred by the entity?
right to sue and to be sued?
us for taxable purposes? .Is

Il munity in.any

Does t he

State have absolute or c
di ssolve the entity? Wh
upon dissolution? Cant

nditional authority to
receives the entity's assets
Ee entity declare bankruptcy?

we.gd., Inre Geene Countv Hosoltal, 59 B-R 388, 389
(S-D-Mss. 1986) (in the context of 5 109(c), the test

the agency is subject to control

by the state);
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F.2d 1122 (9th Gr. 1991) (in the context of 8§ 362(b) (41, the
court | ooks to the status, structure, and function of the
entity); g, 183 B-R. 594, 600 (Bankr.
C.D.Cal. 1995) (under 5 109, an instrunentality is "something by
which an end is achieved"). :ln re m 158 B.R 488, 490
(Bankr. D.Id. 1993) (under 5 523(a) (7) court should look to
function of the entity). a also m 822 F.2d
1303 (3d Gr. 1987) (discussing criteria for determ ning whether
Rutgers was an agency of the State for Eleventh Arendment

Imunity purposes); &&s v. Rutaers, 797 F. Supp. 1246, 1254

(D.N.J. 1992) (discussing various factors in evaluating whether
Rutgers, the State University was a state agency for Privacy Act

pur poses) .

A coi ncidence of characteristics of both the JUA and the MIF
favors designation of both entities as instrunentalities of the

State. Both entities are statutorily created for the purpose of

insuring high-risk drivers at market rates and reduci ng insurance

! For an explanation of simlar factors used in the
context of other areas of |law, see for exanple: JOSEPH C. LONG
Blue Skv J;a “Chapter 4 Securities Exenptions" S 4.04 at *S-8
(1993); BR& D. SENZEL, "Unique Aspects and Concerns Pertinent
to Investnents of CGovernnental Plans of States and Their
Political Subdivisions," 311 PLI/Tax 197 (1991).
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costs for other New Jersey notorists. Al insurers authorized to
transact autonobile insurance in New Jersey were required to be a
menber of each respective entity when it was created. NJ.S A
17:30E-4 and N.J.S. A 17:33B-11. The JUA was established as a
non-profit organization. N.Jls.A. 1733031-4. As to MIF, the
statute originally contenplated that the nmenber insurers would
share in the profits and loss s of the MIF, as deternined by the
Conmi ssi oner of |nsurance. N?J.S.A. 17:33B-11. Utimtely, the
MIF incurred substantial |osses, which has been the subject of
recent legislation and will b borne partially from surcharge

proceeds and partially fromt e insurance industry. m a

n. 5.

oerationally, the JUA Board of Directors is conprised of
five gubernatorial appointnents, no nore than three of which may
be fromthe sane political party, one appointment by the Speaker
of the General Assenbly, one appointed by the President of the
Senate, the Director of the D+V and the Conm ssioner of
I nsurance, or their designeesi as ex officio nenbers. NJ.S A

17: 30E-5.' The board menbers are not conpensated for their

B Prior to 1988, N J.S.A 173303-S provided for a
sevent een nmenber board, a mgjority of which represented the
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services, other than for reasonabl e and necessary expenses.

N.J.S.A 17:303-S. The board neets at |east annually wth

witten notice of each nmeeting provided to the Conm ssioner and
the appropriate supervisory Senate commttees. U  The JUA' s
plan of operation is subject to review and approval by the

Commissioner. N.J.S. A 17:30E-6.°

As to the operations of the MIF, the Conm ssioner is in
direct control of the operations of the MF. NJ. S A 17:33B
1. He is ‘in effect, the chief executive officer of the State's
| argest aut onobil e-i nsurance conpany.” U +rte Corns
Insurance, 132 N.J. at 224. The Commi ssioner nust promulgate a

plan of operation, in consultation with a Market Transition

i nsurance conpani es and insurance producers. Senate Labor,

I ndustry and Professions Commttee Statenent Assenbly, No. 1696--
L.1983, c.65. The appointments were allocated as fourteen by the
CGovernor (eight nmenbers to be automobile insurers, three to be
insurance agents or brokers, and three to be public nenbers), one
by the Speaker of the General Assenbly, and one by the President
of the Senate. The Director of the Division of Mtor Vehicles
was an ex officio member. This statute was anmended by L. 1988,

C. 119, 5 17, effectjve January 1, 1989 to reconstitute the
makeup of the board by reducing its size by half, and by reducing
the nunmber of menbers who are associated with particul ar

I nsurance conpani es and producers.

? A copy of the plan of operation is sent to the Senate and
the General Assenbly to allow themto nonitor and evaluate the
effectiveness of the act in general. NJ.S. A 17:30E-19
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Facility Advisory Board, which he appoints. U

As to the rights and liabilities of the two entities, the
JUA has the power to enter in%o its own contracts, and can sue or
be sued. NJ.S.A 17:30E-7(a and (b). A judgnent against the
JUA does not create any ‘dire:t liability against the servicing
carrier, board of directors 0, the individual menbers, or the
i ndi vidual participating menb rs of the association." NJ.S A
17:30E-7b. Al of the clainseand liabilities of the JUA are the
responsibility of the'JUA. T e JUA and the MIF were -granted
imunity fromliability for e ection of the |evel of coverage by
the insured as long as the m inum amount required by law is
provided, pursuant to N.J.S.A 17:28-1.9, as enacted by L. 1993,

c. 156, 8 1, effective June 29, ,1993. This statute has been

given retroactive effect. Strube v Travelers In-. Co  ti

m -, 277 NJ. Super. 236 (App. Dv. 1994).

In terns of dissolution f the JUA and the MIF, both
|

entities have been termnated operationally by statute. NJ.SA

17:33B-11(c). Al that remains is the satisfaction of

out standing JUA and MIF obligati ons.
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By way of summary, both the JUA and the MIF were created by
the legislature, for governmental purposes serving the public
interest. Both entities have been funded primarily by governnent
i nposed surcharges. Wth respect to both entities, nmenmbership by
insurers is mandated by the government as a condition of doing
business as an insurer in the State of New Jersey. The
operations of both entities have been largely controlled by the
governnent, and there is no private liability on the part of the
individual insurers who are nenbers of the entities. w readily

conclude that both the JUA and the MIF constitute "governmental

units" within the neaning of 5 523(a) (7).

Wil e the determnation of whether the JUA or the MIF is a
governmental unit is a federal question, "local |aw and decisions
defining the status and nature of the agency involved in its

relation to the sovereign are factors to be considered.” U banQ

v. Board of Mn 415 F.2d 247, 250-51 (3d Gr. 19691, cert.

de&d, 397 U.S. 948, 90 S. &. 967, 25 L.Ed.2d 129 (1970). Qur
conclusion.that the JUA qualifies as a governnental unit is
supported by the characterization of the JUA by the New Jersey
Superior Court, Appellate Division, as ‘an instrumentality of the

State." u re the Oder of t& Conm ssloner of |nsur. Deferring
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Certain Claim Payments bv the  NJ JTJAI 256 N-J. Super. 553, 562
(App. Div. 1992) (addressing the inpact of the Admnistrative
Procedure Act upon the inplenyntation of the JUA's plan of

operation), & —q -be_v. Travelerademity Co 277 N.J

Super. 236, 239 (App. Div. 1994) (referring to both the JUA and
the MIF as agencies and noting that they enjoy limted imunity

under N.J.S.A 17:28-1.9).

Wth all 5 523(a)(7) eleﬁents establ i shed, we concl ude t hat
debtor's obligation to repay 4otor vehi cl e surcharge&, net of
admini strative expenses of collection charged by the DW, are

non- di schar geabl e. In light df our determ nation, we need not

take up the issues raised regarding 11 U S C 5 523(a) (1).

Counsel for the D vision #of Mtor Vehicles shall submt an

order in conformance herewth.

Dat ed: Decenber 5, 1995 -

ITH H. W ’
UPTCY JUDGE




