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Dear Judge Wizmur:

| am the current chairperson of the Gloucester County Bar Association's Bankruptcy
Committee (the “Committee”). The members of the Committee have become aware that in the
above cases Your Honor is currently reviewing the issue of whether or not surcharges payable
to the New Jersey Division of Motor Vehicles (“DMV”) are dischargable. The Com@ttee has
been advised by Theodore Costa, Esquire, counsel for Mr. Goff, that Y our Honor will consider
outside submissions on this issue.

The Committee believes the issue to be important; its resolution may be vital to the ability
of a significant number of Debtors to fully achieve a “fresh start” under the provisions of the
United States Bankruptcy Code (the “Code”). The Committee agrees with Debtor’s counsel and
therefore, the Committee respectfully requests that Y our Honor kindly accept and consider this
letter brief, in lieu of a more formal filing, in support of the position that said surcharges are

dischargable under the Code.

BACKGROUND

At issue in the matters before the Court is the contention of the Director of the DMV that
the Debtors' debts for surcharges imposed by the DMV are nondischargable pursuant to 11 U.S.C.
$523(a)(7). That provision establishes an exception from discharge for any debt “to the extent
such debt is for a fine, penaty, or forfeiture payable to and for the benefit of a governmental

unit, and is not compensation for actual pecuniary loss’. 11 U.S.C. $523(a)(7).
A
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Inits July 21, 1995 letter brief, me DMV contends that “[t]he money paid is the penalty
for irresponsible or negligent operation of a motor vehicle payable to and for the benefit of a
governmental unit” (July 21, 1995 let$r brief, 2).

In order to establish that the su harges meet the requirements of $523(a)(7), the DMV
must establish first, that the surcharge | a penalty and second, that it is payable to and for the
benefit of a governmental unit BccauTe the DMV cannot establish either criteria, the debt is

dischargable. |

THE SURCHARGE IS NOT A PENALTY

In the previously quoted excerpt from the DMV'’s brief, the DMV asserts that the
surcharge is a penalty.

Initially, it is submitted &at the determination that the surcharge is not a penalty
has been made by the United States District Court for the District of New Jersey in In re Lugo
(hereinafter “Lugo”), 94 B.R. 335 (D.N.J. 1989), affirmed Lugo v. Paulsen, 886 F. 2d 602 (3d
Cir. 1989). In Lwo, the District Court determined that the surcharge was a “debt” within the
definition of the bankruptcy code and n xt considered whether the surcharge could be excluded
from discharge under sections 523(a)(7) r 523(a)(9) of the Bankruptcy Code. The District Court
determined that the surcharge did not f  within the definition of a Section 523(a)(7) exception.
GuLotstpre, 9 BoRuat A4lrnsdheld the following:

Appellees submit  at the surcharges, if “debts’ at al, are
civil, remedial penalties payable to and for the benefit of the
Division of Motor Vehicl , a governmental entity. This argument
is inconsistent with th appellees prior argument that the
surcharges constitute insu ante premiums,” and are not penalties.
(Appellees Brief a 14). Even if the surcharge were properly
termed a “penalty,” appell es would also have to demonstrate that
the moneys collected are “payable’ to and for the benefit of a
governmental unit” Unde N.J.S.A. 17:29A-35(b)(2), as amended,
at least ninety percent of 1 e surcharge bill is remitted to the JUA,
a private association of insurance companies. The DMV retains
only the actual cost of administering the collection of the
surcharges.

Lugo, Supra at 341. |
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It is clear that Section 523(a)(7) does not apply to moneys
payable to the JUA, since it is not a governmental unit. The DMV,
which is a governmental unit, retains only money necessary to
compensate it for the actual costs of administering the collection,
or the government’'s “actua pecuniary loss.” The surcharge is
therefore not within the definition of a Section 523(a)(7) exception.

Thus, it is submitted that the Lugo court determined not only that the surcharge is not
payable to and for the benefit of a governmental unit, but also that the surcharge is not a penalty.

However, should this Court determine that the Luko court did not definitely reject the
DMV’ s assertion in that case that the surchargeisacivil, remedia penalty, the following analysis
clarifies that the surcharge is not a penalty.

The Supreme Court case of United States v. Halper, 490 U.S. 435, 109 SC& 1892, 104
L. Ed. 2d 487(1987) provides insight to confirm that the surcharge is not and cannot be a civil
penalty as asserted by the DMV. In that case, the United States Supreme Court held that “under
the Double Jeopardy Clause, a defendant who aready has been punished in a criminal
prosecution may not be subjected to an additional civil sanction to the extent that the second
sanction may not fairly be characterized as remedial, but only as deterrent or retribution.”
Helpér, d@ulb |EEd.jZ2bga 08y principals are applicable to municipal court
motor vehicle charges. See State v. Divelv, 92 N.J. 573, 586 (1983). Accordingly, if the
surcharges were characterized, as the DMV asserts, as a “civil penalty”, then the surcharges
would be impermissible under the_Halter rule. & Stave v. Darbv, 246 N.J. Super 432 (App.
Div. 1992).

Indeed, in Clark v. New Jersev Division of Motor Vehicles, 211 N.J. Super 708 (App.
Div. 1986), the surcharges were deemed to be clearly remedial and civil and not emtive in
nature. 211 N.J. Super at 711. The Surcharges are not civil penalties. They are not assessed
due to any violation of a statute, but rather, are assessed for the additional insurable risk posed
by the driver, not to punish the driver.

It should be noted parenthetically that the characterization of the surcharges as a penalty
could result in protest of the surcharges as unconstitutional as violative of the Halpdr rule. s
such a finding could have a chilling effect on the collection of surcharges from non-bankruptcy
debtors, a result which would actually thwart the aim of the legislation at issue in assessing the
surcharges.

The foregoing analysis demonstrates that the surcharge at issue is not a penalty and
therefore, the first requirement of 11 U.S.C. $523(a)(7) is not met Accordingly, the debts at
issue are properly dischargable in that the exception to discharge asserted by the DMV is
inapplicable.
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EVEN IF THE SURCHKRGE IS DEFINED AS A PENALTY,
THE SURCHARGE IS NOT PAYABLE TO AND FOR THE BENEFIT OF A
GOVKRNMENTAL UNIT

Even if this Court determines that the surcharge is a penalty and that the DMV has met
the first criteria of 11 U.S.C. 8523(a)(7:1, the exception to discharge is inapplicable because the
surcharge is not payable to and for the Ipenefit of a governmental unit.

Initially, it is respectfully submi ted that the DMV'’s contention at issue before the Court
has previously been addressed and rejected by the District Court in Lueo. See LUEO, supra, 94
B.R. a 341. In m, the Court determined that because at least 90% of the surcharge payments
were remitted to the JUA under N.J.S.A| 17:29A-35(b)(2), as amended, and because the JUA is
not a governmental unit, the surcharge was not payable to and for the benefit of a governmental
unit. See Lugo. sugra, 94 B.R. at 341. [The Lueo decision was appeaed to the United States
Court of Appeals for the Third Circuit, which did not address the 523(a)(7) dischargability issue,
but rather affirmed the District Court’s |holding that the debt was non-dischargeable under 11
U.S.C.(8)(g) (now-amended). & Lugo V. Paulsen, 886 F.2d 602, 608 (3d Cir. 1989).

The DMV is apparently assertin that the Lurzo decision is not dispositive of the instant
matter due to the amendments to the sur harge statutes since the Lueo decision. However, that
assertion is without merit because the ra onde underlying Judge Sarokin's Lugo decision has not
been altered by the statutory amendmen . The surcharge monies still do not benefit the DMV
nor are they payable to the DMV. The s\rcharges collected by the DMV continue to be remitted
to a non-governmental entity. Even th ugh the DMV (and/or other State departments) may
monitor or administer the remittal procer, the monies do not remain with nor benefit the State.

A brief synopsis of the statutory amendments is perhaps useful to confirm that t#& DMV’s
contention that the monies now are paid to and for the benefit of the DMV is unfounded. The
New Jersey Superior Court, Appellate D vision in New Jersev State Bar Association v. Berman,
(hereinafter “Berman”) 259 N.J. Super. 1 7,611 A. 2d 1119 (App. Div. 1992) noted that, “[t]he
principal goals of the FAIR Act Fair Au; mobile Insurance Reform Act of 1990 (NJSA 17:33B-
1 et seq.)] were to ‘reduce insurance cost$ for most New Jersey Drivers, to depopul ate the [Joint
Underwriting Association (JUA)] by switching insureds to the voluntary market, and to create
a funding mechanism to pay off the JUA debt.“” Berman, 259 N.J. Super. at 143-144. Thus the
1990 amendments did not alter the fact that surcharges collected am not for the benefit of the

State.

The DMV asserts that the creation of the New Jersey Automobile Insurance Guaranty
Fund (NJAIGI?) dlters this finding becagse the NJAIGF is “‘not an unincorporated non-profit
association (as was the JUA) but a fund created within the general treasury of the State of New
Jersey”. (See letter brief at 2, citing NJSA 17:33B-5, 17:33B-5(a).) However, the NJAIGF funds
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are utilized for the purpose of satisfying the JUA debt and the debts of the Market Transition
Facility, which is made up of every insurer transacting automobile insurance in New Jersey who
share in the facility’s losses and profits. The fact that the Commissioner of Insurance monitors
the facility’s funds does not alter the fact that the surcharge monies which make up a part of
those funds do not benefit the State.

In 1994, the surcharge statutes were again amended, this time to confirm that the
surcharges are debts and to thus enhance collection. & N.JS.A. 17:29A-35(b). Prior to the
1994 amendments, the only method of collection the surcharges was suspension of a non-paying
driver’s license until the surcharges were paid.

Therefore, it is respectfully submitted that there has bee no change in the law which

" would tender the Tuge denisrantdestiggeisshabd. | ected are not for the benefit
of agovernmental unit. Accordingly, the DMV has not met the second requirement of 11 U.S.C.

$523(a)(7) and the surcharge debts are properly dischargable.

CONCLUSION

For al of the foregoing reasons the Committee respectfully requests that the Court
conclude that the surcharges at issue are dischargeable debts under the Code.

Respectfully submitted,

ALBERTSON, WARD & McCAFFREY

BY: L [/ ¢ r . [ f J &
THOMAS M. NORTH, ESQUIRE
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ON THE LETTER BRIEF:

Anne S. Cantwell, Esquire
William Ma&in, Esquire
Stephen Richardson, Esquire
Joseph DiTaranto, Esquire

cc: Theodore M. Costa, Esquire
John F. Rodgers, Esquire
William W. Friehofer, Esquire

Marc Alan Krefetz, Esquire
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