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MANION, Circuit Judge.
Bernice Inman is a veteran's wife whose

Supplemental Security Income (SSI) benefits
were reduced because of Social Security Rul-

s

ing 82-31. That ruling deemed the portions
of veterans? benefits earmarked for depen-
dents to be their unearned Income for the
purpose. of calculating SS| benefits. Inman
filed a class action lawsuit on behalf of her-
self and all similarly situated dependents
against the Secretary of the Department of

Health and Human Services, challenging 82-
31. The district court granted summary
judgment for Inman, determining. that 62-31
was not a valid interpretation of 42 U.S.C.
§ 1382a(a)@2)(B). We reverse.

|. Background

This case concerns the interrelationship
between veterans benefits and SSI benefits.
To understand the current dispute, it would
be helpful to first review a brief history of
the broader conflict.

[1] In 1972, Congress created the SSI
program to guarantee a minimum subsis-
tence income level for aged, blind, and dis-
abled persons. 42 U.S.C. §§ 1381-1383d;
Schwieker v. Wilson, 450 U.S. 221, 223, 101
S.Ct. 1674, 1077, 67 L.Ed.2d 186 (1981). As
the name (Supplemental Security Income)
implies, SSI benefits are meant to supple-
ment other sources of income. Congress
designates a minimum subsistence income
level, and a qualifying person whose income
falls below that level can receive checks from
the federa government to make up the dif-
ference. See Kennedy v. Shalala, 995 F.2d
28, 29 (4th Cir.1993) (“[glenerally, the
amount of SSI benefits paid equals a periodi-
cally determined subsistence level of income,
less a recipient’9 income from source9 other
than SSL.”).

A person’s income, therefore, is the essen-
tial variable in determining whether he is
entitled to SSI benefits, and if so, how much.
See 20 CF.R. § 416.1166 (“the amount of
income you have is a major factor in deciding
whether you are dligible for SSI benefits and
the amount of your benefit”). The regula-
tions generally define income as “anything
you can use to meet your needs for food,
clothing, or shelter.” 26 C.F.R. § 416.1162.
The statute separates income into two cate-
gories: “earned income,” which includes
wages and the like, 42 U.S.C. § 1382a(a)(1);
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and “unearned income,” which includes “any
payments received as an annuity, pension,
retirement, or disability benefit, including
veterans' compensation and pensions. . . . "
42 U.S.C. § 1382a(a)(2)(B).

Veterans benefits received by a veteran
for his benefit are clearly considered un-
earned income under the statute. But a
problem arises when a veteran receives in-
creased veterans benefits to support depen-
dents. ‘See 38 U.S.C. § 1521. Originaly, the
Social Security Administration considered
these increased benefits as the veteran's un-
earned income for the purpose of calculating
SSI. . But in Whaley v. Schweiker, 663 F.2d
871 (9th Cir.1981), the Ninth Circuit conclud-
ed that this interpretation was contrary to
the legisative purpose underlying SSI, which
the court broadly construed as “the intent to
help families like Whaley’s to maintain mini-
mally adequate income levels” 663 F.2d a
874. The court was not persuaded by the
facts that “the persond veterans benefit . . ,
and the children’s benefits were both deliv-
ered to Whaley in one check payable to him”
and ‘Whaley was not legally required to
expend the children's benefits for the pur-
pose for which they were given.” | d The
court smply found it fundamentaly unfair to
count the portion of the check earmarked for
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that the veterans' benefits could not be
counted as unearned income for the wife
under 42 U.S.C. § 1382a(a)}2)(B). This,
combined with the court’s previous decision
in Whaley, meant that the veterans pay-
ments, which were going to the veteran or
his dependent, could not be assessed against
either. The court explained away this oddi-
ty: “The caculation of income for SSI pur-
poses is not a zero-sum mathematical prob-
lem in which ail forms of public assistance
must be used to reduce some family mem-
ber's SSI benefits.” Paxton, 856 F.2d at

1357.

The Social Security Administration disa-
greed and did not. change its interpretation in
response to the court’s decision. In various
jurisdictions the Secretary has been litigating
the issue addressed in Paxton. So far, in
addition to the Ninth Circuit, three circuits
have determined whether veterans' benefits
earmarked for dependents can be counted as
the dependent’s unearned income when cal-
culating SSI. The Fourth Circuit, the Sec-
ond Circuit, and the Tenth Circuit have all
deferred to the Secretary’s interpretation in
82-31, and in doing so, have sharply disa-
greed with Paxton. Kennedy v. Shalala, 995
F.2d 28 (4th Cir.1993); White v. Skalala, 7
F.3d 296 (2d Cir.1993); Ryder v. Skalala, 25

dependents as Whaley's unearned income. F.38d 944 (10th Cir.1994).

In response to Whaley, the Secretary pro-
mulgated a new interpretation: if the depen-
dent portion could not be counted as un-
earned income for the veteran, then it should
be counted against the dependent. See Title
XVI: SSI Treatments of Veterans Adminis-
tration Payments to SSI Eligibles/Fiducia-
ries, 82-31 S.S.R. 291 (Cum.Ed.1982) (previ-
ously and hereafter referred to as Social
Security ruling 82-31 or just 82-31). So, for
instance, if a veteran was receiving veterans
benefits, a portion of which were earmarked
for his wife, who was receiving SSI benefits,
then the Social Security Administration
would count the earmarked portion as un-
earned income for the wife, thereby reducing
her SSI benefits. Those are exactly the facts
the Ninth Circuit faced in Paxton v. Secre-
tary, 856 F.2d 1352 (9th Cir.1988). But the
court determined that 82-31, like its prede-
cessor, violated the statute:: scheme, ruling

The case now before us is very similar to
Paxton, Kennedy, White, and Ryder. Bern-
ice Inman has received SS|I benefits since
July, 1986. Her husband receives veterans
benefits, a portion of which are supposed to
be used for Bernice's support. Bernice filed
a class-action lawsuit challenging the Secre-
tar-y’s interpretation contained in 82-31.
Generally, Bernice asserted that the portion
of her husband's veterans benefits intended
for her support should not be counted as her
unearned income when calculating SSI. The
district court, ruling without the benefit of
Kennedy, White, and Ryder—which had not
yet been decided-applied Paxton, and de-
termined 8231 to be invalid. The Secretary

has appealed.

II. Analysis

[2] Essentidly, 8231 is a Socia Security
Administration ruling which interprets how
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veterans benefits intended for dependents

determine whether 82-31 is a permissible

should be appraised under 42 U.S.C. interpretation of the statute.

§ 1382a(a)(2)XB). A court reviewing an
agency's interpretation of a statute must first
look to the statute in question: if the statute
addresses the Precise question at issue and
its meaning is clear, the text controls. Chev-
ron v. Natural Resources Defense Council,
Inc, 467 U.S. 837, 842-43, 104 S.Ct. 2778,
2781-82, 81 L.Ed.2d 694 (1984). But if “the
court determines Congress has not directly
addressed the precise question at issue,”
then “the question for the court is whether
the agency’s answer is based on a permissi-
ble construction of the statute.” Id. at 843,
104 S.Ct. at 2781-82. This andytic frame-
work raises two questions in this case.
First, does 42 U.S.C. § 1382a(a)(2)(B) specifi-
cally address whether portions of veterans’
benefits earmarked for dependents should be
counted as their “unearned income” for SSI
purposes? And second, if a statute does not
specifically address the issue, then is 8231 a
permissible interpretation of the statute?

[3,4] 42 U.S.C. § 1382a(a)(2)XB) defines
unearned income for SSI purposes as “any
payments received as an annuity, pension,
retirement, or disability benefit, including
veterans' compensation and benefits. . ”
This definition addresses veterans benefits,
but only in the most general terms. It does
not specifically address how these benefits
should be regarded when they are appor-
tioned between the veteran and his depen-
dents. All circuits which have considered
this issue so far have determined, either
explicitly or implicitly, that § 1382a(a)2)(B)
does not specificaly address this issue; in-
deed no circuit has purported to apply the
plain meaning of § 1382a(a)(2)(B) to resolve
this question. See Ryder, 25 F.3d at 946;
White, 7 F.3d at 302; Kennedy, 995 F.2d at
29-30; Paxton, 856 F.2d at 1358; see adso
Whaley, 663 F.2d at 874. We agree that the
statute does not specifically address the pre-
cise question of how to ascribe the depen-
dent’s portion. And because the Socia Secu-
rity Administration has interpreted the stat-
ute in 82-31, we cannot “simply impose our
own construction on the statute, as would be
necessary in the absence of administrative
interpretation.”  Chevron, 467 U.S. at 843,
104 S.Ct. at 2782. We are |¢eft, therefore, to

(6] Bernice argues that 82-31 is not a
permissible interpretation of the statute, at
least @S applied to her and the other class
members. The dtatute states “any payments
received . . .” and because class members do
not directly receive the designated portion of
the veteran's benefit, they claim they should
not be debited as if they did. This argument
would hate appeal if we were simply engag-
ing in datutory interpretation; but we are
beyond that point because the statute is not
specific. At this juncture we are not permit-
ted to “impose our own congtruction on the
statute. . . .” Id The law gives the task of
statutory interpretation to the agency admin-
istering the statute, at least when the statute
does not address the specific question. We
agree with the Second, Fourth, and Tenth
Circuits, that 8231 is a permissible interpre-
tation. The Veterans Administration intends
the earmarked portion to be for the benefit
of the dependent, and because of this, it is
permissible to consider that portion to be
unearned income constructively recelved by
the dependent. See Kennedy, 995 F.2d at
29-30 (“as a general matter, ‘receipt’ can
reasonably be understood to include not only
actua, but constructive receipt.”); see also
White, 7 F.3d at 302, and Ryder, 25 F.3d at

946.

Moreover, in a related decision, we have
previously ruled that the term “received”
does not require actual receipt when calculat-
ing “unearned income” under 42 U.S.C.
§ 1382a(a)(2)(B). Healea v. Bowen, 871 F.2d
48, 51 (7th Cir.1988). The highly technica
question presented in Healea was whether
payments withheld from a widow’s insurance
benefits to compensate for previous overpay-
‘ment could be counted as her “unearned
income” for SSI purposes, even though the
widow obvioudly did not receive the withheld
amounts. The Secretary contended that ac-
tual receipt of the widow’s benefits was not
necessary under § 1382a(a)(2)(B), but we did
not defer to that interpretation. Instead, we
independently reached the same conclusion,
that “Congress did not intend ‘receive’ to
mean actual receipt” in § 1382a(a)2)(B).




Given our conclusion in Healea—that con-
gtructive  receipt is  enough  under
§ 1382a(a)(2)(B}—we would be hard-pressed
to say the same conclusion, which the Secre-
tary reached in a different context in this
case, is not a permissible interpretation.

[6] Bernice urges us not to defer to the
Secretary in this case, for the same reason
that we did not defer to the Secretary in
Healea: that the ruling under consideration
conflicts with an earlier ruling by the Secre-

tary. See Healea, 871 F.2d at SO. True, 82- r

31 conflicts with the Secretary% pre-Whaley |
interpretation. But, as the Supreme Court
has held, deference is still appropriate if the 5'
agency had good reason to change its inter- !
pretation. Robertson v. Methow Valley Citi- -
zens Council, 490 U.S. 332, 3556-66, 109 S.Ct. |
1836, 184849, 104 L.Ed.2d 351 (1989). Un-:
like the situation in Healea, the record in this
case presents a very good reason for the
changed interpretation. The Secretary
changed the interpretation in response to
Whaley, which deemed the first interpreta-
tion to be invalid. As in Methow Valley, the
change “came after the prior regulation had
been subjected to considerable criticism. ... "
490 US. at 366, 109 S.Ct. at 1849. There-
fore, even though it represents a change, we
nevertheless give 82-31 deference. See aso
White, 7 F.3d at 300.

[7] Bernice gives one other reason that
we should not defer to the interpretation
contained in 82-31. She argues that it con-
cerns a veterans benefit program, which is
not in the Secretary’s area of expertise. B u
that simply is not the case. Ruling 82-31
interprets the meaning of ‘unearned income”
for the purposes of 42 USC.
§ 1382a(a)(2)(B), which concerns SSI bene-
fits. Therefore, 82-31 involves an area over
which the Secretary has authority. Accord,
White, 7 F.3d 296; Kennedy, 995 F.2d 28;

Ryder, 25 F.3d 944.

I11. Conclusion

The district court erred in granting sum-
mary judgment for the plaintiff class. The
weight of authority compels the conclusion
1. To the extent any issues remain regarding the

propriety of the district court’s class certification,
this decision moots those issues.  Whether or not

—

that 82-31 was a permissible interpretation
of 42 U.S.C. § 1382a(a)(2)(B). Therefore, we
defer to the Secretary’s interpretation found
in 82-31. We reverse the grant of summary
judgment. and remand to the district court
with instructions to grant summary judg-

ment for the Secretary.’

REVERSED AND REMANDED With instructions
to grant summary judgment.

a class exigt5 is no longer important. The plain-
tiffs, whoever they are, can recover nothing by

this action.
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