IN THE UNI TED STATES DI STRI CT COURT /7/ é, & &3
FOR THE NORTHERN DISTRICT OF |LLINO S

EASTERN DIVISION . - S

HENRY HORNER MOTHERS GQUI LD, et al. )i - jo?
Plaintiffs,

vs.

No. " 91C 3316 /0966//
Hon. Janes B. Zagel.

THE CHI CAGO HOUSI NG AUTHORI TY
(CHA), et al.,

Def endant s.

PLAI NTI FFS' RESPONSE TO DEFENDANTS
CH CAGO HOUSI NG AUTHORI TY AND VI NCENT LANE' S
RUE 12 (b) (6)_ MOTION TO DI SM SS THE COVPLAI NT

| NTRODUCT]| ON

Def endant s Chi cago Housing Authority and Vincent Lane have
moved pursuant to Fed. R Civ.P. 12(b)(6) to dismss the complaint
for failure to state a claimupon which relief can be granted.
Subsequently, they submtted a nmenorandum in support of their
notion. See Menorandum In Support of Mtion To Dismss of the
Chi cago Housing Authority and Vincent Lane ("CHA Mem.").

In ruling on this motion, this court nust accept the well-
pl eaded al |l egations of the conplaint as true, and nmust view themin

the light nost favorable to the plaintiffs.. Yeksigian v. Nappi,

900 F.2d 101, 102 (7th Gr. 1990). Al reasonable inferences that

follow fromthe allegations of the conplaint nmust also be taken as
true. Corcoran v. Chicago Park District, 875 F.2d 609, 611 (7th

Cr. 1989). Moreover, the record under Rule 12(b)(6) is limted to
the specific |anguage of the conplaint, Which cannot be challenged

or refuted by the defendants: nor may defendants present a




different set of allegations." \ebster v. New Lenox School D st.
No. 122, 917 F.2d 1004, 1005 (7th Gr. 1990); CGonez v. lllinois
State Bd. of Educ., 811 F.2d4 1030, 1039 (7th Gr. 1987). To

prevail on their notion, defendants have the burden to establish
beyond doubt that the plaintiffs can prove no set of facts in
support of their clains that would entitle themto relief. H.shon

v. King & Spauldins, 467 US. 69, 73 (1984); Conlev v. G bhson, 355
U 'S. 41, 45-46 (1957). Accordingly, defendants nust overcone "a

high barrier" to prevail. Gomez, 811 F.2d at 1040.
Applying these standards, this court nust deny the defendants’
not i on.

STATEMENT OF THE CASE

Ei ght of the named plaintiffs are residents of the Henry

Horner Homes, Henry Horner Extension or Henry Horner Annex, three

publ i c housing devel opnents (collectively, "Henry Horner" or the
"Henry Horner devel opnents") consisting of approximately 1,775
units located on the near Wst side of Chicago. Conpl ai nt
("Complt"), €91, 5-6. These plaintiffs are long-term residents of
Henry Horner: four of the plaintiffs have lived there over 20
years, three over nine years, and one over four years. Conplt, gs.
They are all nenbers of a not-for-profit corporation, the Henry
Horner Mothers @iild, which was formed to inprove conditions at the

devel opnent s: the guild is also a plaintiff here. Conplt, ¢5.

' Accordingly, defendants' allegations that Plaintiff Henry
Horner Mbthers Quild is not in good standing with the State of
Il1linois (CHA Mem at 2, n.2) and that the defective conditions
conplained of by plaintiffs are caused by "vandalism" (CHA Mem at
13) are inproper and should be disregarded by the court.
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The tenth and eleventh plaintiffs do not reside at Henry Horner pyt

have applied to CHA to reside there. Conplt, 7. In spite of the

high vacancy rate at the devel opnents, these applicants have pot
been of fered housing and have been on the waiting list for over a

year. Conplt, 9q935-36. One of the applicants has been honel ess

during this tinme and has been residing in shelters and hal f-way

houses. Conplt, 93s.
The Chi cago Housing Authority ("CHA") owns and operates the

Henry Horner devel opnents. CHA is a public housing authority that

adm nisters federally-subsidized and assisted | owrent housing

prograns as authorized by the United States Housing Act of 1937

("Housing act"), 42 U S.C. 51437. Conplt, q9. Defendant Vi ncent
Lane is the Chairman of the CHA Board of Conm ssioners and Managi ng
Director of CHA; he is being sued in his official capacity.
Conplt, 9q10. Defendants CHA and Lane are collectively referred to
as the "cHA defendants."

Plaintiffs allege that the CHA defendants have undertaken a
course of conduct (described nore fully infra) that has resulted in
the deterioration of Henry Horner -- jncluding the uninhabitibility
of many residential units there -- to the extent that the project
has been, in effect, denolished in part. Conplt, gg24-39. This de
facto denolition results jn fewer units being available to
applicants and [ ower quality housing for the residents. pjaintiffs
primarily seek a declaratory judgnent and an injunction to prevent

the de facto demolition, deteriorating conditions and vacancies

fromcontinuing, as well as an order requiring defendants to repair
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the units and maintain full occupancy at the devel opnents.

Plaintiffs raise three separate clains for relief against the
CHA defendants: (1) a claimunder 42 U S.C §1983 for violation of
Section 18(d) of the Housing Act, 42 U S.C §1437p; (2) a third-
party beneficiary claim for breach of the Annual Contributions
Contract: and (3) a pendant contract claimfor breach of the
tenants' leases.?

STATEMENT OF FACTS

The CHA is subject to extensive federal regulation by HUD in
nunmerous areas, including denolition and disposition of public
housi ng units or devel opnents. The procedures, limts and
requi renents for denolition and disposition are set forth in 42
US C §1437p. Conplt, q15. In addition, as a public housing
authority, CHA has an Annual Contributions Contract with HUD to
receive federal housing subsidies and funds for operation and
mai nt enance of public housing in Chicago under the Housing Act. 42
U S C §§1437c and 1437g. Conplt, €916-20. HUD also requires CHA
to enter into |leases wth each of its tenants that inpose duties
and obligations on CHA regardi ng mai ntenance and repair of the
devel opnent s. Conplt, g921-23.

Over the last three years, CHA has allowed the vacancy rate at

2 The conplaint also raises a statutory claimunder 42 U S.C
§1437p and an Adm nistrative Procedure Act claimunder 5 U S C
§702 agai nst Defendants United States Departnent of Housing and
Urban Devel opnent  ("HUD") and HUD Secretary Jack F. Kenp
(collectively, the "federal defendants"). These clains are not at
i ssue here: the federal defendants have not filed a Rule 12(b)(6)
notion but rather have answered the conplaint. See Federal
Def endants' Answer, filed July 29, 1991,
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Henry Horner to skyrocket. I n Decenber 1988, there were

approxi mtely 600 vacant apartnents at the three Henry Hor ner
devel opments, which constituted about 34% of the total available
units. Conplt, 924. By Decenber 1989, the nunber of vacant units
had increased by al nost 30% to 775, or 44%of the total available
units. Id. By Decenber 1990, the number had increased by another
10%, to 850, or 48% of the total available units. Id. These vacant
units are subject to fire or vandalism and are |ocations for
crimnal activity. Conplt, g2. |In addition, trespassers and drug
deal ers have entered many of these vacant units and have threatened
and injured the residents of Henry Horner. Id.

These neteoric vacancy rates cone at a tinme when over 35,000

famlies are on cHA's waiting |ist for housing who could be

al located apartnents at Henry Horner if these vacant units were fit

for occupancy. Complt, 933. cCHA's failure to repair and nake

ready these apartnments prevents thousands of famlies from noving
out of substandard or overcrowded housing or honel ess shelters.

In addition to allowing the vacancy rate to escalate, CHA has
allowed the common areas of the developnent to deteriorate to such
an extent that the conditions there threaten the health, safety and
lives of the tenants. As set forth in unrenmttent detail in the
conpl ai nt (§25), the elevators are either non-functioning or in a
state of disrepair; there are nunerous darkened hal | ways, | obbies
and stairwells throughout the devel opnents; w ndows are broken,
boarded-up or leaking: trash chutes are nalfunctioning and refuse

abounds in the hallways, |obbies and stairwells: exit, stairway,




fire escape and directional signs are mssing: stairway doors are
broken or missing; stairwell handrails, treads and |andings are
defective; human and aninal waste is pervasive;, screen doors and
wi ndows are broken; and there are open or mssing doors on nunerous
vacant units and abandoned |aundry roorms.

Not only are the common areas in a state of disrepair, but the
named plaintiffs' apartnments contain nunerous violations of the
Chi cago Bui | di ng Code. Conmplt, 9g926-32. The conditions in the
conmmon areas and in plaintiffs' apartnents are generally unclean,
unsafe, wunsanitary, indecent, and are in substantial nonconpliance
wi th applicable provisions of the Chicago Minicipal Code.  conplt,
9925-32.

ARGUMENT
PLAI NTI FFS' ALLEGATI ON OF A pe FACTO DEMCLI TI ON

OF THE HENRY HORNER DEVELOPMENTS STATES A
CLAI M UPON WH CH RELI EF CAN BE GRANTED

In Count | of the Conplaint, plaintiffs allege that the cHa
defendants have allowed the vacancy rate at the Horner devel opnents
to increase to such an extent that alnost half of the units are
currently vacant and unfit for occupancy by eligible applicants.
In addition plaintiffs allege that the cHA defendants have allowed
t he common areas of the devel opnent as well as the occupied units

to deteriorate to such an extent that they are in substantial non-

conpliance with the Chicago Minicipal Code and threaten the health,

safety and lives of the tenants. Pl aintiffs contend that the cHA
def endants have thereby caused a (e facto or constructive

denolition of those units and common areas, and that this
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denolition was not carried out in accordance with the requirenents
of 42 U S.C. §1437p.

Section 1437p establishes the conditions under which a public
housi ng authority ("pHA") nmay denvolish or dispose of existing
public housing units. The statute provides that a PHA "shall not
take any action to denolish or dispose of a public housing project
Wi thout obtaining the approval of the Secretary [of HUD] and
satisfying the conditions specified in subsections (a) and (b) of
this section." 42 U S.C. §1437p(d).

Subsection (a) requires the PHA to establish to the
satisfaction of the Secretary that:

. . . the project or a portion of
the project is obsolete as to
physical  condition, | ocation, or
other factors, making it unusable
for housing purposes, and no
reasonabl e program of nodification
is feasible to return the project or
Pprt|on of the project to useful
ife: or in the case of an
application proposing the demolition
of only a portion of a project, the
demolition will help assure the
useful life of the remaining portion
of the project;
42 U.S.C. §1437p(a)(1).

Subsection (b) requires the PHA to develop its application for
denmolition in consultation with the tenants and tenant councils who
wll be affected by the demplition, to provide relocation

assi stance to those tenants displaced, and to devise a plan for the

provi sion of one additional dwelling unit for each dwelling unit

denol i shed. see 42 U S.C. §1437p(b) (1)-(3).
The CHA defendants concede that they have not secured the
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approval of the Secretary to denolish units at Henry Horner or
satisfied the "conditions" of 42 U S.C §1437p(a) and (b) (CHA
Mem at 8.) Consequently, the sole issue before this court is
whether the CHA defendants' conduct in allow ng al nost 50% of the
dwel l'ing units to becone vacant and unfit for occupancy and in
failing to nmaintain the Henry Horner devel opnents in a decent, ¢55¢
and sanitary condition constitutes an maction to denolish or
di spose of a public housing project” within the meaning of 42
U.S.C. §1437p(d).

As denonstrated below, the plain | anguage and | egislative
history of §1437p conpel the conclusion that de facto demolition is

i ndeed actionabl e under §1437p. |n two of the three cases that

addressed the issue of de facto denolition after the 1987 amendment

to the statute, the courts held that §1437p was viol ated when a

public housing authority failed to maintain the premses ;, 4

decent, safe and sanitary condition. Concerned Tenants Associ ati on

of Father Panik village v. Pierce, 685 F.supp 316, 321 (D. Conn
1988); Tinslev v. Kenp, 750 F.supp 1001, 1007-08 (W.D.Mo 1990) _

The only court to find that §1437p required the PHA to engage in
actual demolition in order to inplicate the statutory requirenments

is Dessin v. Housins Authority of the city of Fort Meyers, No. 90-

232 (MD. Fla. Sept. 27, 1990) (copy attached to CHA Mem). As we
discuss infra, however, Dessin js clearly not good |law, and

defendants' reliance on it is msplaced.
A. The Edwards Decision and the 1987 Amendnent

In Edwards v. District of Colunbia, 831 r.2d 651 (D.C. Grr.
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1987), the court found that under §1437p, denolition of public
housing units could only occur after the Secretary of HUD
determ ned that the statutory prerequisites involving obsol escence
of the devel opnent, consultation with the affected tenants, and
provi sion of relocation housing had been satisfied by the housing
authority. 831 F.2d4 at 658. However, the majority declined to
find that §1437p provided a private right of action for de facta
demolition. Id. at 659-60.

Northern District of Illinois Senior District Judge Hubert L.
WIIl, sitting by designation, while joining in the majority view
that a private cause of action existed for actual denolition, went
one step further. According to Judge WII, for §1437p to be
meani ngful and effective, it nust also prohibit "a PHA, acting
wi t hout prior HUD authorization, fron]condenning a project to death
as effectively as if it were physically denolished by abandoni ng
and neglecting it." 1d. at 666. If the statute is not interpreted
to prohibit de facto denolition, "the statutory scheme established
by Congress requiring HUD approval and setting conditions for such
approval can easily be avoided and is neaningless.” 1Id.
Consequently, Judge WIIl found that rights created by §1437p
extended to de facto denolition

In response to the nmjority holding in Edwards that
plaintiffs' allegations of PHA abandonnent and negl ect did not
state a claimfor de facto demolition, Congress anmended §1437p in

1987 by adding subsection (d) as follows:

A Eublic housi ng agency shal | not
take any action to denolish or
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di spose of a public housing project
or a portion of a public housing
proj ect Wi t hout obtaining the
approval of the = Secretary . and
satisfying the conditions specified
in subsections (a) and (b) of this
section.

Pub.L. 100-242, Title I, s§121(d), 101 Stat. 1824, 1837 (Feb. 5,
1988), codified at 42 U S.C. §1437p(d), enphasis added. Accordi ng

to the House Conference Report on subsection (d), the addition of
this provision was intended to clarify that:

no PHA shall take anv steps toward
denolition and disPosition wi t hout
having satisfied the statutory criteria.
This provision is intended to correct an
erroneous interpretation of the existing
statute by the United States Court of
Appeals for the D.C. Grcuit in

Edwards v. District of Colunbia and
shall be fully enforceable by tenants of
and applicants of the housing that is

t hr eat ened.

Conf. Rep. No. 426, 100th Cong., 1st Sess (1987), reorinted in
. Code Cong. & Adm n. News 1987, pp. 3317, 3458.

B. The Decisions in Concerned Tenants and Tinsley

The first court to rule on whether allegations of de facto
denolition stated a cause of action after the 1987 anendnent to

§1437p Was the court in Concerned Tenants, suora. In deternining

the reach of the statutory schene, the court focused on both the
statutory language in §1437p(d) as well as the legislative history
of that provision. The court found that the use of the words "any
action" in subsection (b) and "any steps" in the House Conference
Report were determ native of Congress' intent:

The use of the words "any action"” and "any
step" can only be reasonably construed to
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enconpass conduct, including an om ssion or
failure to act, by a public housing agency
that would result in the destruction of all or
part of a housing project in the sense that
the housing wunits would no |onger be
habi t abl e. As reflected in the anmendnent,

Congress intended to ensure that tenants could
fully enforce conpliance with the physica

condition requirements of § 1437p. To limt
these requirenents to actual denolitions woul d
undermne this intent.

685 F. supp. at 321. Citing Judge WII's dissent in Edwards, the
court found that Congress intended to prohibit both active and
passi ve destruction of public housing projects wthout HUD
approval . Because the result (i.e., the unapproved destruction of
a housing project) is the sane whether done by wecking ball and
bul | dozers or by neglect that renders the units uninhabitable, the

court reasoned that the requirenents of §1437p should apply to both

actual and de facto demolitions. 1d. To conclude otherw se woul d

al l ow public housing agencies to evade the |aw by sinply allow ng
housing projects to fall into decay and disrepair. Id.
The next court to consider the issue found the reasoning of

the dissent in Edwards and the court in Concerned Tenants to be

persuasive. In Tinslev v. Kemp, supra, the court flatly rejected

the argument made by the CBA defendants here, that in the absence
of an affirmative decision to cause actual denmolition, no claimis

stated under §1437p.

Rat her than alleging a conscious decision to
denol i sh actively, the conplaint essentially
al l eges that HUD passively decided not to
decide to nmmintain the housing units.
Plaintiffs al | ege this "non-decision"
effectively left the units to deteriorate
until overt denplition was the only available
opti on. Plaintiffs shoul d have the
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opportunity to  prove t hat def endant s
acconBIished by inaction, what they were
prohibited from doing actively. .. As in
Concerned Tenants, plaintiffs have stated a
claim sufficiently here to overconme a notion
to dismss.

750 F. Supp. at 1007-1008.

The Concerned Tenants and Tinslev courts' interpretation of

§1437p i S consistent with the letter and the spirit of the statute.
As these courts held, there is nothing in the |anguage or
| egislative history of the statute that suggests Congress intended
to distinguish between actual and de facto denolition. |ndeed, all
of this authority suggests that it did not.

¢c. The cHA Defendants' Arquments

The CHA defendants rely principally upon Dessin v. Housing

Aut horitv of the city of Fort Meyers, supra, to support their

position that §1437p does not prohibit passive destruction of
public housing units through inaction and omssion. In Dessin, the
court found that statutory prohibition against PHA's taking "any
action to denolish" wthout conpliance wth the statutory

prerequisites did not specifically prohibit dermolition by failure

to maintain the property. Dessin slip opinion at 7. The court

felt that Congress should have prohibited failure to naintain "in
pl ainer terns." Id.

However, this argunment ignores the purpose, |anguage and
| egislative of history of subsection (d). By prohibiting a PHA
from taking "any action to denolish" and requiring a PHA to conply
with statutory prerequisites before taking "any steps toward
denolition" (see §IA at 9-10, supra), Congress sought to correct
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t he very sane m si nterpretation of the statute that the Dessin

court is espousing and that CHA is urging upon this court. Vil e

it is true that "the interpretation of the statute nust begin with
its plain | anguage,” Dessin slip opinion at 7, the words "any
action" and "any steps" are certainly broad enough and plain enough
to enconpass denolition by any neans, including inaction, neglect,

or omission. As stated by the court in Concerned Tenants, these

wor ds:

can onlv be reasonahbly construed to enconpass
conduct, rncluding an omssion or failure to

act, by a public housing agency that woul d

result in the destruction of all or part of a

housing project in the sense that the housing

units would no | onger be habitable. .. [tO]

limt these requirements to actual denolitions

woul d undermine this intent.
Concerned Tenants, 685 F. Supp. at 321, enphasis added. 'he Dessin
court's interpretation of the scope Of the statute is sinply
unreasonable in light of the statutory |anguage and its |egislative
hi story.

The court in Dessin attenpts to bolster its narrow

interpretation of the statute by relying on HUD's definition of
denolition, which is "the razing, in whole or in part, of one or
more permanent buildings of a public housing project.” 24 CFER
5970.3. The court states that this agency interpretation of the
statute is entitled to "considerable Weight. " Dessin slip opinion
at 7. However, this definition is irrelevant because it was
pronul gated in 1985 two years before the amendnent adding
subsection (d) to the statutory scheme. See 50 Fed. Reg. 50894,
Dec. 13, 1985. In addition, any agency interpretation of a statute
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that directly conflicts with the express intent of Congress is
entitled to no deference. |INS v. Cardoza-Fonseca, 480 U.S. 421,
445- 48 (1987).

CHA al so argues that plaintiffs have failed to allege that CHA

has "reached a decision" or "created a plan» to denolish the Horner
devel opnent s. (CHA Mem at 9-11.) Wt hout allegations of

"purposeful destruction@ of the type alleged in_Edwards, CHA
asserts that the legislative history of the statute provides no
support for plaintiffs' claims. (CHA Mem at 10-11.) However,

Congress did not limt activities prohibited under the statute only
to overt PHA actions involving concrete "plans" to denolish a
structure. Judge WIIl's dissent in Edwards (which was subsequently

approved as the correct statutory interpretati on by Congress)

interpreted the statute to apply to denolition achieved "slowly by

abandonnent and neglect." 821 r.2d at 670. The Tinslev court held
that the statute prohibited HUD from "passively decid[ing] not to
decide to mamintain the housing units" and leaving units to
deteriorate "by inaction." 750 F. Supp. at 1007. Bot h of these
interpretations would apply to prohibit the failures to maintain
and repair the Henry Horner devel opnents and to preserve vacant
units that are alleged in the conplaint. gee Conplt., qg25-38.
Finally, in an apparent attenpt to belittle plaintiffs' clains
and the seriousness of this case, the CHA defendants argue that if
this court allows this case to proceed, PHAs Will "forever be in
federal court litigating what is essentially a |andl ord-tenant

dispute.” (CHA Mem at 13.) Such a statenent reveals that CHA has




forgotten its statutory mission and sole reason for existence under
the Housing Act: to provide "decent, safe and sanitary dwellings
for famlies of lowincome." 42 US. C 11437. This case is not
merely a "landlord-tenant" dispute; it is a case, properly brought
in federal court, where plaintiffs seek to require defendants to
adhere to federal law in the admnistration of a vital federal
program rights that are "fully enforceable by tenants of and
applicants for the housing that is threatened.” House Conference
Rep. No. 100-426, supra, at 3469.3

Il.  PLAINTIFFS TH RD- PARTY BENEFI Cl ARY CLAI M AGAI NST

CHA AND HUD FOR BREACH OF THE ANNUAL CONTRI BUTI ONS
CONTRACT STATES A CLAIM UPON WH CH RELI EF CAN BE GRANTED

In Count IV, plaintiffs allege that the CHA defendants have
breached the Annual Contributions Contract ("acc") between CHA and
HUD that requires CHA to mamintain' Henry Horner in a proper
condition. Plaintiffs claimthat as third-party beneficiaries of
the ACC, they may enforce its terns and conditions.

The ACC is an agreenent between HUD and a PHA under which HUD
di sburses federal funds to the PHA on the condition that the PHA
complies with the requirenents of the Housing Act and HUD's

regul ati ons. 42 U.S.C. §§1437c and 1437g. The ACC requires CHA

3 CHA thereby exhibits precisely the type of attitude that
Judge WII was worried about in Edwards. He was particularly
concerned of the practical consequences If §1437p(d) iS interpreted
to allow de facto denolition, as CHA is urging this court to allow
Such a holding would "open the door to PHAs across the country
enbarking on simlar prograns to elimnate public housing projects
by failing to maintain them evacuating or evicting the tenants,
permtting units to be vandalized and, after the projects are
clearly uninhabitable, applying to HUD for fornmal perm ssion to
knock them down." Edwards, 821 r.2d at 671
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"at all tines [to] operate each Project solely for the purpose of
providing decent, safe and sanitary dwellings ... within the
financial reach of Famlies of Low Income" and to "nmintain each
Project in good repair, order and condition." ACC, ¢qg201, 210(A);
Conpl t, gga1s, 19. See also Conplt, 9g17,20.

The Seventh Grcuit in Holbrook v. Pitt, 643 F.2d 1261 (7th

Cir. 1981), applying principles of federal common law,* set forth
the standard for determ ning whether plaintiffs are intended
beneficiaries of federal contracts:

[A] third party nay have enforceable rights
under a contract if the contract was nade
for his direct benefit. If the agreenent
was not intended to benefit the third party,
however, he is viewed as an "incidental"
beneficiary, having no |egally cognizable
rights under the contract.

Hol br ook, 643 r.2d at 1270, citations omtted. See also Price v.

Pierce, supra, 823 F.2d at 1121 (restating test). To determ ne
whet her plaintiffs have enforceable rights under contracts, it is
necessary to anal yze the purposes underlying their formation.

Hol br ook, 643 F.2d at 1271. The purposes set out in the statute
| npl emented by the contract are a relevant inquiry. Id. In

Hol br ook, residents of housing subsidized under the federal Section

“ Federal common |aw applied because a federal agency (HUD)
was a party to the action and because the outconme of the case would
directly affect substantial financial obligations of the United
States. Hol brook 643 F.2d4 at 1270, n. 16. See also Price v.

Pierce 823 F.2da 1114, 1120 (7th CGr. 1987) (because |ega
guestions in case involve interpretation of a federal housin
statute and desirability of achieving a uniforminterpretation o
contracts governing federally subsidized | ower-income housing,
aPPIication of federal common lawis approPriate). In this case,
all of these reasons support application of federal comon |aw.
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a program (42 U S.C.  §1437f) were found to be intended
beneficiaries of housing assistance paynents contracts concerning
that housing between HUD and a private |andlord. The court found
that "Section 8 is designed to provide rent subsidies to needy
famlies .« .[and] if the tenants are not the prinmary
beneficiaries of a program designed to provide housing assistance
paynents to low incone famlies, the legitinmcy of the multi-
billion dollar Section 8 programis placed in grave doubt." Id. at
1271.

Most courts that have considered the issue have held that
public housing tenants are third-party beneficiaries of the ACC and
may enforce its provisions against both HUD and the PHA.  aghton v.

Pierce, 716 r.2d 56, 66 (D.C. Cr. 1983), nodified on other

grounds, 723 F.2d4 70 (D.C. Cir. 1983); Knox H Il Tenant Council v.
Washi nston, 448 r.2d4 1045, 1057-58 (D.C. Gr. 1971); Tinsl ev V.

Kenp, supra, 750 F. Supp. at 1012; Curtis v. Oakland Housing
Aut horitv, 746 F. Supp 989, 997 (N D. Cal. 1990)’ Concer ned

Tenants of Father Panik village v. Pierce, supra, 685 F. Supp. at

324; Avala V. Boston Housins Authority, 404 Mass. 689, 536 N.E.2d
1082, 1089 (1989); contra Perry v. Housins Auth. of Charleston, 664

F.2d 1210, 1218 (4th Cr. 1981); Boston Pub. Hous. Tenants' Policy

Council v. HUD 388 F. Supp. 493, '496 (D. Mass. 1974).

The critical question here is whether the ACC was intended to

benefit the tenants. Under the statute, HUD is authorized to make

annual  contributions to PHAs "to assist in achieving and

mai ntai ning the | ower incone character of their projects.” 42




U S.C. §1437c(a). The ACCitself requires the PHA to "operate each
Proj ect solelv for the purpose of providing decent, safe, and
sanitary dwellings.” Conplt, g18(a). Gven these purposes, it is
evident that the ACC was intended to benefit public housing
tenants. As the Ashton court stated: "|ndeed, it is difficult to
I magi ne any purpose for the Contract other than to benefit tenants
of public housing." Ashton, 716 r.2d at 66, citing 42 U S.C
§l437c.

After analyzing the relevant statutory and contractual

| anguage, the court in Concerned Tenants concluded that:

The ACC, which is entered into pursuant to the
Housing Act, does exhibit an intention to
benefit the tenants directly.  The provision
of the ACC nmake clear that it was execute

primarily for the purpose of benef|t|88
tenants. [citing Ashton and Hol brook] The
requires that defendants ... provide decent,
safe, and sanitary hou3|ng Nobr eover, . the

| anguage of the Housin Act and its
| egislative history dennnst?ate t hat é%ngress

intended that the regulatory contracts entered
Into pursuant to the Act were designed to
benefit the tenants as a nechanism_ for

ensuring they receive decent and safe housing.
685 F. Supp at 324. The court went on to distinguish the two cases
that CHA relies upon her e: Perry, Suora, and Samuels v. District

of Columbia, 770 r.24 184, 201 n.14 (D.C. Gr. 1985). Regar di ng
Perry, the court noted that the decision was reached "without

anal ysis or pertinent discussion,” and by inappropriate reliance

"on those cases involving agreenents under HUD s nortgage insurance




programs."> 685 F. Supp. at 324. Sinilarly, the dicta in Sanuels
was based on that court's conclusion that congressional intent to
elimnate |ead-based paint as discussed in Ashton was sonehow
clearer than congressional intent to ensure tenants of public
housi ng devel opnents receive decent, safe and sanitary housing.

The Concerned Tenants court found that distinction unpersuasive:

"The provisions of the ACC along with the |anguage and | egislative
hi story of the Housing Act denonstrate the intent to benefit
tenants.” 685 F. Supp. at 324.

The only other court that did not confer third-party

beneficiary status on public housing tenants, Boston Pub. Hous.

> The principal case relied upon by CHA (CHA Mem at 14-16)
for its third-party beneficiary analysis, Ansleton v. Pierce, 574
F. Supp. 719 (D.N.J. 1983), aff'd 734 r.2d 3 (3d Cr. 1984), cert.
deni ed, 469 U S. 880 (1984), did not involve public housing or even
federal |y subsidized housing, rather it concerned an attenpt to
enforce a Regulatory Agreement between HUD and the original private
nort gagor of housing devel oped under §207 of the National Housing
Act, 12 U S.C 11713, housing the court described as "the nmgj or
federal comm tnent to non-subsidized housing." 547 F. Supp. at
723. Li kewse, the court in pPerry, in a brief one-paragraph
analysis, relied primarily on non-public housing cases involving
regul atory agreements between HUD and private nortgagors:
Fal zarano v. United States, 607 F.2d 506 (1st Cr. 1979)
(Regul atory Agreenent between HUD and private nortgagor where
mort gage insured under §221(d)(3) of National Housing Act, 12
U S C §17151(d)(3)); Harlib v. rynn, 511 F.2d4 51 (7th Gr. 1975)
Esane); Roberts v. Caneron-Brown Co., 556 F.2d 356 (5th Gr. 1977)
HUD Handbook inposing duties on private nortgage conpany for
single-famly nortgage insured under §235 of the National Housing
Act, 12 U S. C §1715z): Fenner v. Bruce Manor, Inc., 409 F. Supp
1332 (D. Md. 1976) (Regulatory Agreenents under §221(d)(3) and §236
of the National FbusinP Act, 12 U S. C §1715z-1). These cases are
i rrel evant because unlike cases involving an ACC, there is "no
i ndication that the agreenments entered into under the nortgage
i nsurance prograns were intended to benefit the tenants of housing
projects . . .[rather, they] were intended to ensure the financial
viability of housing projects and thus benefitted indirectly a
broad group including banks, developers, and builders." Concerned
Tenants, 685 F. Supp. at 323.
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Tenants' Policy Council, sunra, is of little, if any, precedential

value. Its unsupported two-sentence anal ysis nmerely concludedthat
tenants were incidental beneficiaries andtherefore did not acquire
"true 'third party beneficiary' status." 388 F. Supp. at 496. The
nore recent and enlightened view in Massachusetts is set forth in

Aval a v. Boston Housins Authoritv, sunra, where the court concl uded

that, "The primary purpose, if not the only purpose, of the ACC was
to benefit individuals such as the plaintiffs." 536 N,E.2d at 1089
(Mass. 1989).

Perrv and Sanuel s are unpersuasive and, in any event, are not

controlling. The reasoning of the Seventh Grcuit in Holbrook, in

contrast, is controlling, and it and Ashton are persuasive. "Under

these two cases [Hol brook and Ashton), tenants have enforceable

rights as intended beneficiaries to obtain conpliance wth the
obligations under the ACC to provide decent and safe housing."

Concerned Tenants, 685 F. Supp. at 324. This court, like the

courts in Concerned Tenants, Tinslev, and Curtis should follow

t hem

I11.  PLAINTI FFS PENDANT CONTRACT CLAI M AGAI NST
CBA FOR BREACH OF THE TENANTS' LEASES STATES
A GAMUPON WH CH RELI EF CAN BE GRANTED

In Count V, plaintiffs allege that CHA has breached the
| eases of those "plaintiffs who reside at the Henry Horner

developments."® complt, §52. The |ease requires CHA to maintain

¢ CHA argues that the breach of lease claimis unavailable to
the plaintiff-applicants and the corporate plaintiff. (CHA Mem at
19.) Plaintiffs never intended to bring such a claim on behalf of
the applicants or the Mdthers Quild, as evidenced by the |anguage
in Count V alleging breach of the terns of cHA's "leases Wth Henry
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the premses and the project in decent, safe and sanitary
condition, to conply with all local codes relating to health and
safety, and to make all necessary repairs. Conplt, ¢23.

In their conplaint, plaintiffs referred to this claimsinply
as a "pendent" claim Conplt, 994, 51-53. However, under a recent
amendnent to Title 28 of the United States Code, it is nore
properly characterized as a claim over which this court has
"supplemental jurisdiction®" under 28 U.S.C. §1367.7

The new statute provides that the district courts "shall have
suppl enental jurisdiction over all other clains that are so rel ated
to claims in the action within such original jurisdiction that they
formpart of the same case or controversy under Article IlIl of the
United States constitution." The statute pernits the district
court to decline to exercise supplenental jurisdiction in only four
specific circunstances, including if the court "has dism ssed al
clains over which it has original jurisdiction."

Because the lease claimis so related to the de facto
denolition and third-party beneficiary clains to be part of the
same case or controversy, and because both of the original
jurisdiction counts state clains upon which relief should be
granted, this court should exercise its supplenental jurisdiction

over Count V of the conplaint.

Horner tenants.” Conplt, ¢51.

728 US.C §1367 was added by Pub.L. 101-650, Title |11
§310(a), 104 Stat. 5113. It becanme effective Decenber 1, 1990.
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CONCLUSI ON

This court should deny the CHA defendants' notion to dismss

the conpl aint.
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