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| N THE UNI TED STATES DI STRI CT COURT /:

FOR THE NORTHERN DI STRICT OF ILLINO'S
EASTERN DI VI SI ON L / ’Z/d?

HENRY HORNER MOTHERS GUI LD, et | )
- N YAV

THE CHICAGO HOUSING AUTHORITY

' Hon. James B. Zagel
(CHA), et al.,

——— e —————

Defendants.

REPLY MEMORANDUM | N SUPPORT OF
PLAINTI FES' MOTI ON FOR CLASS CERTI FI CATI ON

| NTRODUCTI ON

Plaintiffs have noved for certification of a class defined as:
Al persons who, on or after May 30, 1991 (a)
reside in the Henry Horner devel opnents in
Chicago, Illinois (the "residents") or (b) do

not reside in the Henry Horner devel opnents,
but have applied to 1live-in public housing

that the CHA operates (including the Henry

Hor ner devel opnents) by a Registration for

Housing application submtted to CHA (the

"applicants").
Subsequently, they submtted a nenorandumin support of their
motion. See Menmorandum in Support of Plaintiffs' Mtion for d ass
Certification, filed July 19, 1991.

Def endant s Chi cago Housing Authority ("cHA") and Vi ncent Lane
(collectively, the "cHA defendants") as well as Defendants United
States Departnment of Housing and Urban Devel opnent ("HUD"™) and Jack
F. Kenp (collectively, the "federal defendants") oppose the notion.
See Response of Defendants Chicago Housing Authority and Vincent
Lane to Plaintiffs' Mtion for Cass Certification ("CHA Resp.")
and Federal Defendants' Response to Plaintiffs' Mtion for d ass

Certification ("HUD Resp."). However, because all of the




requirenents of Fed. R Giv.P. 23(a) and 23(b)(2) are satisfied in
this case, this court should certify the plaintiff class as
request ed.

ARGUMENT

THE CLASS | S SO NUMEROUS THAT JO NDER
OF ALL PARTIES IS | MPRACTI CABLE

Al though the federal defendants concede that the nunerosity

requi rement of Rule 23(a)(l) has been metas to both residents and
applicants (HUD Resp. at 2), the CHA defendants object to the
inclusion of applicants as being overbroad and specul ative. (CHA
Resp. at 6.) They point out that not all 35,000 persons on the
waiting list have expressed a |ocation preference to reside at the
Horner devel opnents. Since plaintiffs have presented no evi dence
as to which of the applicants would actually be eligible for Horner
devel opnent housing, the CHA defendants contend that plaintiffs
have failed to define the class with sufficient specificity. Id.
at 7.

However, at this stage of the litigation, prior to the
conpletion of discovery, plaintiffs are not required to identify
wi th nunerical precision the nunber or identity of applicants who
have expressed a preference for residing at the Horner
devel opnent s. Plaintiffs are required to provide only a "good
faith estimate” of the nunber of class nenbers wyhere it is

difficult to assess the exact class nmenbership.” Long v. Thornton

Tp. High Sch Dist. 205, 82 F.R D 186, 189 (N D 111. 1979).

"[Tihe fact that the nunber of class nenbers cannot be determ ned

wi th precision or exactness will not defeat class certification.”
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Gahamv. Security Sav. and lLoan, 123 F.R D. 687, 691 (N. D. Ind.
1989). I f the nunber of class nenbers that are sufficiently
ascertainable are too nunerous to practicably join, the nunerosity
requirement is satisfied. Jones v. Bowen, 121 F. R D. 344, 348
(N.D. Ill. 1988). Wiere declaratory and injunctive relief is
sought, it is appropriate to include within the class definition
future claimants or applicants whose nanmes are now unknown and

uni denti fi abl e. Tonva K. v. Chicago Board of FEducation, 551 F.

Supp. 1107, 1109 (N.D. 111. 1982).

Here, the CHA defendants do not contest that there are
numerous applicants for housing at the Horner devel opnents,
applicants whose nunbers are so large that it would be
inpracticable to join themall individually in this case. They
al so do not dispute that there will be numerous applicants in the
future for housing at the Horner devel opnments whose identities are
presently unknown and unidentifiable. Nor do they dispute that
plaintiffs have correctly estimted the 35, 000 persons currently on
CHA's waiting list, or that those who have preferenced another CHA
devel opment are not barred from changing their preferences at any
time or fromactually being placed at Horner if habitable units
were made avail abl e. Under these circunstances, based on the
above-cited authorities, the nunerosity requirenent is satisfied.

The cases relied upon by the CHA defendants are all readily
di stingui shabl e. | n Adashunas v. Negley, 626 F.2d 600 (7th Gr.

1980), the court, even after the conpletion of conprehensive

di scovery by the parties, was unable to make a rough estimate of
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the nunber of class nmenbers or determne a way to readily identify

potential nmenbers. Id. at 603. In U.S. Dental Institute v.

Anerican Association of Orthodontists, 25 Fed. R serv.2d 969 (N. D

II'l. 1979), the court denied certification because there was no
concei vable way to identify proposed class nenbers. 1Id4. at 971.
I n Independent School District No. 89 v. Bolain Equipment, Inc., 90
F.R D 245 (WD. la. 1980), at nost only 41 of the proposed 600
class menbers would have been affected by the litigation, and even
that nunber was speculative. Id. at 248.

More to the point is Tinslev v. Kemp, 750 F. Supp. 1001 (WD.
Mo. 1990), a case virtually identical case to the case at bar but
with even fewer class nenbers. The court there certified a class
of 170 public housing residents and 1,050 applicants in a de facto
denolition case involving 118 vacant units, finding that the
alternative to class certification .- the filing of over 1200
individual lawsuits -- would be so burdensone on the parties and
the courts that they could not be litigated other than through the
class action device. 750 F. Supp. at 1005. The court noted t hat
the fluid nature of the class, with residents arriving and | eaving,
made the case "particularly suitable for class certification." 1d.
The court rejected the argument CBA makes here -- that the class is
not defined with sufficient specificity -- because "any given
i ndi vidual easily can be identified with precision as being within
or outside the class nmerely by looking at a Iist of residents and
a list of applicants."” 1d. The court held that a class conposed

of both residents and applicants was "not t00 vague," but was "too
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large to accommodate by joinder." 1a. The same considerations

apply here.
Il. THERE ARE QUESTIONS OF L AW AND FACT COVMON TO THE CLASS

The CHA defendants argue that the comonal ity requirenment of
Rule 23(a)(2) is not nmet here because the alleged harm suffered by
each plaintiff is different and depends on the particular condition
of the tenants' apartnent or building. (CHA Resp. at 8.)
According to CHA, this court, to resolve plaintiffs' clainms, nust
requi re proof on a common area-by-common area basis as well as on
an apartment-by-apartnment basis where each tenants' record and
history of repair requests would be a relevant consideration. Id.
The federal defendants also argue that comonality is not net, but
for a different reason. HUD clains that the relief plaintiffs
seek, if granted, would not benefit‘all menbers of the applicant
group because only a few could be housed at Horner. (HUD Resp. at
3.)

These argunments m sapply the requirenents of Rule 23(a)(2)

which require plaintiffs to denonstrate only that there is at |east

one question of law or fact comon to the class. Gomez v. lllinois
State Board of Educ., 117 F.R D. 394, 399 (N. D. 111. 1987). The
common legal issues here are whether defendants' conduct in

allowing the vacancy rate to increase to alnost 50% of the
available units and in allowing the conditions of the devel opnent
to deteriorate violate the United States Housing Act, the Annual
Contributions Contract ("acc") and the plaintiffs' |eases. The

fact that both applicants and residents suffer danage due to this
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conduct is sufficient to satisfy Rule 23(a)(2): "[wlhen the party
opposi ng the class has engaged in sone course of conduct that
affects a group of persons and gives rise to a cause of action, one
or nore of the elenments of that cause of action will be comon to
all of the persons affected." Long, 82 F.RD. at 189.

Contrary to defendants' assertions, differences in individua
cases concerning treatnment or damages and factual variations anong

the class nmenbers' grievances do not defeat comonality. Patterson

v. Ceneral Mtors cCorp., 631 F.2d 476, 481 (7th Gr. 1980), cert.
denied 451 U S. 914 (1980); Patrvkus v. Gomlla, 121 F.RD. 357

361 (N.D. Ill. 1988); Jones, 121 F.R D. at 349; Tonva K 551 F.
Supp. at 1111. In Tinslev, the housing authority argued, as CHA

argues here, that the plaintiffs and the proposed class nenbers
have different individual facts. The court properly rejected that
argunent and found that the commonality el enrent was satisfied
because, as here, "[tlhe few factual differences anong individua
persons are too insignificant, relative to what the persons
al | egedly have in comon, to defeat certification." 750 F. Supp
at 1005.

The CHA defendants again rely on authorities that are neither

rel evant nor on point. They cite Mnority Police Oficers

Association v. South Bend, 555 F. Supp. 921 (N.D. Ind. 1983)
nodified, 721 F. 2d 197 (7th Cr. 1983), to support their assertion

that plaintiffs' class nmenbers have interests that are not aligned.

Yet, in Mnority Police, plaintiffs sought to certify four separate
groups: (1) past mnority police officers: (2) present mnority
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police officers: (3) all future mnority police officers, and (4)
all future mnority applicants for enploynent as police officers.
555 F. Supp. at 925. However, the court found that the focus of
the litigation would in reality affect only one of the proposed
groups and that there was not a naned plaintiff representing each
gr oup. Id. For these reasons the court held that plaintiffs
failed to satisfy the commonality requirement. In this case, the
focus of the litigation affects both residents and applicants, and
both groups are represented by naned plaintiffs.

Stewartv. Wnter, 669 F.2d 328 (5th Cr. 1982), which the CHA

defendants found particularly instructive, actually supports
plaintiffs' notion. The appellate court in Stewart, affirmng the
district court's order denying class certification, found that the
physi cal and environmental conditions at each county jail in the
state were so divergent that it was inpossible to state with
certainty any common iSsues. 669 F.2d at 335. As the district
court noted, each jail was funded, adm nistrated, and operated by

entirely different officials. Stewart, 87 F.R D. 760, 769 (N. D

Mss. 1980). In addition, there was great diversity as to age,
state of repair, size, extent of overcrowding, and provisions for
food, clothing, and bedding. Id. Each county jail, in effect,
had nothing to do with the one in the next county. The only thread
that was common to all was that the state had passed a |aw
requiring each county to have a jail. Id. at 768.

By contrast, plaintiffs in this case are tenants in, or

applicants to, a uniformsystem adm nistered and operated by
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defendants. Funding is allocated and guidelines promul gated from
one source which affects all plaintiffs. Moreover, the three
different devel opments that conprise Henry Horner are adm nistered
by the same local CHA nanagenent office. Uniformty and
commonal ity are integral to the federal public housing program
1. PLAINTIFES' CGANMS ARE TYPICAL OF THE G AINMS OF THE O ASS

The CHA defendants argue that plaintiffs' clains are not
typical of the clains of the class because two of the clains
asserted against the CHA defendants -- the third-party beneficiary
claimfor violation of the ACC (Count 1V) and the breach of |ease
claim (Count V) -- are allegedly inapplicable to the applicants.
(CHA Resp. at 10-11.) In addition, they again assert that the
court must require proof of conditions in individual apartments and
conmon areas, and that this requirement defeats the typicality
requi rement. (CHA Resp. at 11-12.) The federal defendants also
contest typicality, again on the ground that only a small
percentage of the applicants will benefit from the relief
request ed. (HUD Resp. at 4.)

Al of these arguments m sconstrue the requirenents of Rule
23(a)(3). First of all, the typicality requirenment refers to the
nature of the representatives' clains and not to the specific facts
fromwhich they arise. Long, 82 F.R D. at 190. As the Jones court
found, a "representatives' claimis typical if it "arises fromthe
sane event or practice or course of conduct that gives rise to the
clains of other class menbers and . . . [is] based on the sane

| egal theory.'" Jones, 121 F.R D. at 349, citation onitted. Here,
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while there are undoubtedly differences in the defective conditions
of the naned plaintiffs' apartnents and the common areas in their
respective buildings and those of the other class nenbers, such
differences are immterial to a finding of typicality if these
conditions arose fromthe same course of conduct and are actionable
based on the same |egal theories. Plaintiffs allege that these
conditions resulted fromthe actions of CHA and HUD in allow ng the
vacancy rates to clinb while at the sane time failing to naintain
the common areas and the apartnents and allowi ng the conditions
therein to deteriorate. Conpl ai nt, 9qg37-39.

In addition, plaintiffs' clains and the clains of the other
class nenbers arise out of the same causes of action. Congr ess
i ntended that Section 18(d) of the United States Housing Act, 42
U S.C §1437p, be "fully enforceable by tenants of and applicants
for the housing that is threatened.” H R Conf. Rep. No. 426,
100th Cong., 1st Sess (1987), reprinted in U S. Code Cong. & Adm n
News 1987, pp. 3317, 3458. As the court in Tinslev found

The deteriorating conditions -- resulting from

the sane action_?and inaqtion? of defendants -

t-hgf smcgs rteﬁézdgghdiptl ia(;nnsf Ialflsegce%lrlrr))/I %Iarcjs?rne

de facto denolition that reduces the amunt o

housing for the plaintiff applicant.
750 F. Supp. at 1005. The same considerations apply regarding the
ACC, as it requires CHA to operate Horner "solely for the purpose
of providing decent, safe and sanitary dwellings . . . within the

financial reach of Families of Law Income." Conplaint, 918. The




breach of the ACC affects both applicants as well as tenants.' As
in Tinslev, "(tlhe factual proof and |legal theories to be applied
by the naned plaintiffs are precisely the sanme as woul d be used by
the potential class nenbers." 750 F. Supp. at 1005-1006

Finally, the relief sought would benefit the applicants in two
ways: first, to the extent that vacant apartnents are made fit for
occupancy, applicants will be allowed to nove into housing that is
decent, safe and sanitary; second, to the extent that those
persons on the waiting |ist are housed, persons farther down on the
l'ist nmove up and becone eligible for placenment that nuch sooner.
As found by the Tinslev court: "[tlhe relief which the named
plaintiffs seek is precisely the same which would relieve the
alleged harmto the other potential nmenbers of the class.” 750 F.
Supp. at 1006.

|V.  THE NAMED PLAINTIFFS WLL FAI RLY AND ADEQUATELY
PROTECT THE | NTERESTS OF THE CLASS

The cHA defendants suggest that there would be a conflict
between the naned plaintiffs and the menbers of the plaintiff class
in the event the naned plaintiffs' apartments are repaired because
they then would have "little incentive to vigorously represent the
class." (CHA Resp. at 13.) The federal defendants also predict
conflict between the residents and the applicants. (HUD Resp. at

4.)

'Plaintiffs did not intend to bring the breach of |ease claim
on behalf of the plaintiff applicants or the Mdthers @uild, as
evi denced by the |anguage in Count V alleging breach of the terns
of CHA's "leases wth Henry Horner tenants." Conplaint, €51,
enphasi s added.
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None of these fears are justified. Al the plaintiffs stand
to benefit if vacancies are reduced and nore apartnents are nade
available, if common areas are nmade safe for tenants to walk
through, and if individual apartments are repaired. As in Tinsleyv,
"ftihe plaintiffs’ pleadings and supporting docunentation
denonstrate that they woul d prosecute the matter vigorously, wth
the assistance of qualified counsel." 750 F. Supp. at 1006

V. DEFENDANTS HAVE ACTED ON GROUNDS GENERALLY APPLI CABLE TO THE
CLASS. MAKI NG APPRCPRI ATE | NJUNCTI VE AND DECLARATORY RELIEF

Both the CHA defendants and the federal defendants argue that
there is "no need" to certify a plaintiff class in this case: the
CHA states that if the relief requested is granted, all persons
plaihtiffs seek to represent would benefit (CHA Resp. at 13.); HUD

states that this case could proceed only on behalf of the Mthers

@Quild and still obtain the sanme relief sought on behalf of the
class. In addition, CHA argues that it has not acted, or failed to
act, in a manner generally applicable to the class as a whole.

(CHA Resp. at 14.)
However, in this Grcuit, as cHA acknow edges, if the proposed
class neets the requirenents of Fed. R Gv.P. 23, a class nust be

certified. See Brown v. Scott, 602 F.2d4 791, 795 (7th Cr. 1979)

and cases cited therein. In rejecting the PHA's "no need" ar gunent
in Tinslev, the court noted that class certification is nore than
mere technical conpliance with the Federal Rules. d ass
certification is vital for proper enforcenent of the court's
orders. 750 F. Supp. at 1006. Lack of class certification my
mean that resolution of the matter would not, as a practical
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matter, benefit all of the class. Id.

Finally, there can be no doubt that defendants' actions in
allowing the vacancy rate to escalate and in failing to maintain
the premises are applicable to the class as a whole. As in
Tinslev, "the actions (or inaction) attributed to the defendants
are the sane with regard to all plaintiffs and potential class

menbers," thereby nmaking appropriate injunctive and decl aratory
relief. 750 F. Supp. at 1006.

CONCLUSI ON

Because all of the requirenents of Fed. R Gv.P. 23(a) and
23(b)(2) are met in this case, plaintiffs request that this court
allow this case to proceed as a class action.

Respectfully submtted,

e

One of the Attorneys for

Plaintiffs

WLLIAM P. WLEN TI MOTHY HUI ZENGA
Legal Assistance Foundation TAMMY JO LENZY

of Chi cago BARBARA E. Rl CHARDSON
343 S. Dearborn St., Suite 700 Legal Assistance Foundation
Chicago, Illinois 60604 of Chi cago
(312) 341-1070 Westside O fice

911 S. Kedzie Ave.

DAVID E. HARACZ Chicago, Illinois 60612
Legal Assistance Foundation (312) 638-2343

of Chi cago

Nort hwest O fice
1212 N. Ashl and Ave.
Chicago, Illinois 60622
(312) 489-6800
Attorneys for Plaintiffs

Dated: Septenber 9, 1991
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