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ATTHRLY. ARD VINGENT. LANE 'TO' PLA NTTFFS
| NTRODUCTI ON
In this action, plaintiffs challenge the manner in

which the Chicago Housing Authority (defendants Chicago Housing
Authority and Vincent Lane are collectively referred to herein
as" CHA") has cared for and the present condition of the Henry
Horner Hones, the Henry Horner Annex and the Henry Horner
Extension (collectively referred to herein as the "Horner

devel opments”). They specifically charge that (1) CHA has failed

to maintain and repair when necessary the Horner devel opnents'




common areas and that the conditions of the conmon areas are ‘-
i ndecent, unsafe and unsanitary, (2) CHA has failed to maintain
and repairwhen necessary the plaintiff-tenants' apartnments and
that the conditions of the apartnments are indecent, unsafe and
unsanitary, and (3) despite & 35,000 person waiting list for CM
housing, there is a 48% vacancy rate at the Horner devel opnents
and the unoccupi ed apartnments are presently uninhabitable. (see
Conpl aint g§ 24-32.) Plaintiffs allege that these conditions
constitute a "de_factao demnlition" Of the project in violation of
the procedures established by §1437p of the United States Housing
Act (the "act") (42 vU.S.C._§1437 et seq.). Plaintiffs also claim
a violation of the Admnistrative Procedures Act, the Annual
Contributions Contract between cua and HUD (the »acc") and
plaintiffs' |ease agreements wWith cHa.

| nportantly for purposes of this motion, plaintiffs do
not allege that CHA has sought to actually denolish or dispose of
the Horner properties. Nor do they allege that there even exists
a CHA plan to denolish or dispose of the Horner devel oprments,
whet her-by action or inaction. Rather, this is a case based on
CHA’s alleged failure to maintain the Horner devel opnents and the
alleged state of disrepair there. Nonetheless, plaintiffs seek
an order requiring cHA to repair and make habitable all of the
units and common areas at the Horner devel opments and to

inmediately fill all vacant units after they have been nade
habi t abl e.




Plaintiffs bring this action as a class action. The
named plaintiff group consists of eight Horner tenants and two
applicants for CHA housing.¥ On July 19, 1991, they noved to
certify a class consisting of "all persons who, on or after
May 30, 1991 (a) reside in the Henry Horner Devel opnents in
Chicago, Illinois, or (b) do not reside in the Henry Horner
Devel opnents, but have applied to live in public housing that the
CHA operates (including the Henry Horner Devel opnents) by
subritting a Regi stration for Housing application to CHA
(Conplaint ¢ 8, Mtion for Gass Certification, p. 1.) According
to the notion for certification, this group consists of
approxi mately 143,700 individuals. O this number, approximtely
3,700 are alleged to be tenants and the remainder are alleged to
be applicants and their famlies.

For the follow ng reasons,'plaintiffs' motion for class
certification must be denied.

ARGUVENT

I Plaintiffs Have The Burden of Show ng
That Class Certification is Aopropriate.

The cl ass action device is designed as "an exception to

the usual rule that litigation is conducted by and on behalf of
the individual naned parties only." (eneral Telephone Co. of the
Sout hwest v. Falcon, 457 U.S. 147, 155 (1982), guoting Califano
V. Yamasaki, 442 U.S. 682, 700-701 (1979). While appropriate in

v Named plaintiff Henry Horner Mthers Quild allegedly consists

of 50 famlies who reside in the Horner devel opnents. (Conplaint ¢
5.)




certain circunstances, it is well settled that to demonstrate “the
propriety of wutilizing this exceptional device, the party or
parties seeking certification nust establish that its action
satisfies all four of the requirements of Fed. R Cv. P. 23(a),
as wel | as at least one of the standards set forth in Fed. R

Gv. P. 23(b). Eisenv. Carlisle & Jacauelin, 417 US 156, 163
(1974). Failure to satisfy any one of these prerequisites is, of
course, fatal. Valentinoyv. Howlett, 528 F.2d 975, 978 (7th Cr.
1976). The determnation of whether an action may proceed as a

class action is wthin the discretion of the court. See' e.d.,

In re General Mitors Interchange litiaation 594 F.2d4 1106, 1129
n. 38 (7th Cir.), cert. denied, Oswald v Ceneral Mitors corp.,
444 U.S. 870 (1979). Here, plaintiffs fail to neet their burden

and their motion should be denied.
. Plaintiffs' Proposed Oass Fails To Meet The

Requirements O Federal Rule O Gvil Procedure
23(a)

Fed. R Gv. P. 23(a) provides that each of the

followng nust be satisfied for an action to proceed as a class
action:

(1) the class is so nunerous that |oinder of
all menbers is inpracticable;

(2) there are questions of law or fact
common to the class;.'.

(3) the clains or defenses-of the
representative parties are typical of
the clains or defenses of the class; and

(4) the representative parties will fairl
and adequately protect the interest o
the cl ass.




Fed. R dv. P. 23(a). As denonstrated below, plaintiffs' class
fails to neet each of these basic standards.

A Plaintiffs Have Not Mt the Nunerosity
1).

Rule 23(a)(l) requires plaintiffs to denonstrate that
"the cl ass is so nunerous that joinder of all menbers is
inpracticable." Courts interpreting this provision have required
that, in addition to sheer size, the class be capable of concise
and exact definition. See, e.g., Adashunas v. Nealev, 626 F.2d
600, 603 (7th Cr. 1980); US Dental lInstitute v. Amerjican
Association of Orthodontists, 25 Fed. R Serv. 2d 969 (N.D. Il1.
1977). At the very least, "a good faith estimate of the class is

necessary where it is difficult to assess the exact class
membership.® Lons v. Thornton Township Hi sh School Dist., 82
F.RD. 186, 189 (N.D. 111. 1979). Accordingly' nere speculation
as to the nunber of proposed class nmenbers is insufficient' see,
e.qg., Valentino v, Howett, 528 F.2d 975, 978 (7th Gr. 1976),

and where the size of the proposed class is speculative the
nunerosity requirement of Rule 23(a) is not satisfied. Id.; see
also Waller v. Int’l Harvester Co., 98 F.R D. 560, 563 (N.D. III.
1983).

Moreover, the defined class nust be precisely tailored
to the issues presented. See, e.q., Independent School District

No. 89 v, Bolain Equipment, | nc 90 F.R D. 245 (WD. Kl a.
1980). In Independent School District, an antitrust action

brought by klahoma school districts against a bus nanufacturer’
the court concluded that a proposed class consisting of all
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school districts in the state did not satisfy the requirement ©of
numerosity. Significantly, plaintiffs presented no evidence as
to which school districts were affected by the defendant's
i nproper conduct. Only those districts which actually had
purchased buses fromthe defendant could beincluded within the
proposed class. 4. at 24-i'. R
Here, sinmilarly, plaintiffs' proposed class includes,
in addition to Horner tenants, all present applicants for CHA
housi ng. (Mtion for Cass Certification, p. 1). Inclusion of
all housing applicants for CHA housing is, in the context of a
case addressing conditions specific to Horner, overbroad,
specul ative as to the nunber of class menbers and inprecisely
tailored to the issue at hand. Plaintiffs omt from their
papers, or sinply do not understand, the crucial fact that only a
portion of all current applicants forl CHA housing could possibly
be assigned apartments at Henry Horner. Mre specifically, the
only applicants for whom housing at Horner would be available are
those who have expressed a location preference for Horner and
those who are willing to be housed anywhere and request an
apartnment with a bedroom size conpatible with those apartnents
available at Horner. This group conprises a class smaller than
the 35,000 person waiting list plaintiffs presently seek to
include. Plaintiffs, however, present no evidence as to which of
the applicants would actually beeligible for Horner devel opnent

housing. Thus, plaintiffs fail to define the classwith



- \

\

sufficient specificity and the class does not neet the
requirenents of Rule 23(a)(l).

B. Plaintiffs Have Not Mt the Commonality
Reauirenent of Rule 23(a)(2).

Plaintiffs also fail to establish the requisite
comonality. Fed. R CGv. P. 23(a)(2) requires that a novant
establish that there are questions of |aw or fact common to the
class for certification. In addition, a class representative
must have the same interest and suffer the same injury as the
class menbers and the class menbers' interests nust be aligned.
See Mnority Police Officers ass'n v. South Bend, 555 F. Supp.
921, 925 (N.D. Ind.), nodified, 721 F.2d4 197 (7th Gr. 1983).
Here, comonality is absent.

Stewart v. Wnter, 665 r.2d 328 (5th Cir. 1982),1is

particularly instructive. There, the plaintiffs, who were
inmates in Mssissippi county jails, brought an E ghth Anendnent
action challenging the conditions of confinenent in each county
jail in Mssissippi. The Fifth Grcuit affirnmed the district
court's denial of a notion to certify a class consisting of
inmates at all of the county jails. The court noted that the
standards for liability under the E ghth Amendnent require a
detailed inquiry into all of the conditions at each prison.
Moreover, resolution of the issue of conditions at one prison
woul d have no effect on the resolution of the same issue for a
separate prison. Thus, comon issues of law or fact were absent.
Id. at 335-337.




Here, simlarly, plaintiffs essentially allege, under a
col lection of theories, indecent and uninhabitable conditions.
They attenpt to do so, however, for all apartments and conmon
areas over a three development area. To resolve these issues,
the court will require proof-of conditions on anapartnent by
apartnent and common area by common area basis.

More inportantly, because plaintiffs charge that CHA
neglected to maintain and repair, there should be an assessnent
of the camon a tenant by tenant basis. For exanple, the
plaintiff-tenants may only claim that CHA failed to repair the
laundry list of items in disrepair identified in the conplaint to
the extent repairs were requested (or to the extent CHA had
know edge of the condition). cHA may not be faulted for
conditions of which it was unaware and could not have discovered.
Accordingly, each tenant's record and history of repair requests
will play a role. Such individual issues highlight the [ack of
conmon issues anmong proposed class nenmbers in what is essentially
a landlord-tenant dispute over conditions.

C. Plaintiffs Have Not Mt the Typicality Requirement
of Rule 23¢a) (3).

A naned plaintiff nust also establish that the clains
or defenses of the class representatives are typical of the
claims or defenses of the class. Fed.R Cv. P. 23(a)(3). A
federal court's analysis with respect to typicality requires the
court "to focus on whether the named representative's clainms have
the sanme essential characteristics as the clains of the class at
large.® Jeannides v. US Home, 114 FF.RD 29, 30 (N.D. I,
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1987), citing, De La Fuente v. Stokelv-Van camp, Inc., 713 F.2d
225, 232 (7th Gr. 1983). The clainms should be based on the sane
| egal theory and the nature of the clains-should be the sane for
all parties. See, e.g., Beckless V. Heckler, 622 F. Supp. 715,
721 (N.D. Ill. 1985); see also Patrvkus v. CGonmilla, 121 F.RD.
357, 362 (N.D. 111. 1988); Tonya K._Vv. Chicaso Bd. of Eduec., 551

F. Supp. 1107, 1111 (N.D. 111. 1982). The interests of the class

must also be so aligned that a community of interests exists.

See, e.a., Garcia v. Rush-Presbyterian-St. Luke's Mdical CQr,,
80 F.R D. 254, 269 (N D. ri1. 1978). Defenses applicable to only

a portion of a proposed class prevent typicality. See, e.q.,
Henderson v. National Railroad Passenaer corp., 117 F.R D. 620,
623 (N.D. 111. 1987).

Here, the proposed class consists of (1) present

tenants of the Horner devel opnents, and (2) all applicants for
CHA housing. The inclusion of both groups in a single class is
| nproper because they do not present typical clains or defenses.
In Count IV of the Conplaint, for exanple, plaintiffs
al l ege a breach of the Hubp-cHA Annual Contributions Contract.
They do so on behalf of both the plaintiff-tenants and the
plaintiff-applicants. To satisfy the requirenent of standing, it
Is alleged that a1l plaintiffs are third-party beneficiaries of

the ACCC Plaintiffs are wrong.?

#  CHA does not concede that any of the plaintiffs are proper
third-party beneficiaries. Indeed, it believes that none fall
within that group. see cHa’s Menorandumin Support of Mdtion to
Dismiss pp. 14-19. However, for purposes of this notion, the

(continued...)
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The standards for assessing whether an applicant for
CHA housing is a third-party beneficiary of this contract differs
fromthat applicable to tenants. In Price v Pierce 823 F.2d
1114, 1120 (7th Cir. 1987), cert. denied, 485 U S. 960 (1988),
for exanple, the Seventh QGrcuit, addressing a third-party

beneficiary claim under a contract between the Illinois Housing
Devel opment  Authority and certain devel opers, distinguished
between tenants of public housing and applicants for the sane.
The court held that developers were not contractually liable to
applicants, noting that third-party beneficiary status is less
plausible in the case of a mere applicant for subsidized housing
than for a tenant. Id.at 1121, 1122. The court further noted
that to give each applicant for subsidized housing the status of ]
a beneficiary under a contract of that nature woul d nake al nost
every |ower income person in the Uni£ed States a potential

plaintiff. 1d. Thus, Price instructs that under Count IV the

claims of , or defenses applicable to, the plaintiff-tenants and
the plaintiff-applicants cannot be considered typical for
purposes of Rule 23(a)(3).

Moreover, in Count V, a contract claim governed by
state | aw and brought pursuant to the Court's pendent
jurisdiction, plaintiffs claima breach of their |eases by CHA.
Again, the claimis brought on behalf of the tenants at the

Horner devel opments and applicants for cHA housing. However,

Z(. .. conti nued) | o
applicants have a less plausible claimwhich is critical to the
typicality analysis.
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applicants are not yet parties to a lease and, as such, they-.
have no claim thereunder. gee, e.g., Dale v. Groebe & Co., 103
I11. App. 3d 649 (1st Dist. 1981); Valentin v. D.G Swanson &
co., 25 Ill. App. 2d 285 (1960). For purposes of Count V,
therefore, the legal position of the tenant portion of the

proposed class differs greatly from that of the applicant

portion. Again, typicality of clains and/or defenses is clearly
absent.

In addition to the problens presented by a class
consisting of tenants and applicants, and as noted in the
di scussi on of commonality, this case will also require an inquiry
into and proof of conditions in individual apartnents and tenant
histories in order to address plaintiffs' basic claim of indecent
and unsafe living conditions caused by cHAa‘s failure to maintain
and repair. This also raises a typi éality probl em

In Jeannides v. U.S. Home, 114 F.RD 29 (ND [II.

1987), the court denied movant’s petition for certification of a

class consisting of all homeowners of residences built by
defendant.  The court determned that the named plaintiff failed
to properly plead that the clains arose out of the same event and
held that "plaintiffs' claims do not arise out of the sane course
of conduct that gives rise to the other class menbers claims."
Id. The controlling factor for the' cburt was that the homes
constructed by defendant were not nass produced but, rather, yere
"constructed on an individual basis utilizing different

contracts, plans, specifications, and blueprints.  Numerous
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enpl oyees, architects, subcontractors and other individuals have
been involved. . .[and].. .[e]ach hone varies in size, design,
| ocation, age and sales price." 1d.at 30. Since the named
plaintiffs in Jeannides would need to present different proof
than the prospective plaintiffs, and the defendant would
therefore have different defenses against each plaintiff, the
movant failed to establish typicality. |

Here, simlarly, even apart from the lack of typicality
between the positions of tenants and applicants, the plaintiff-
tenants' case turns on a tenant by tenant review of each
plaintiff's history with cra and the conditions ofseparate
apartments. Plaintiffs' class, therefore, lacks typicality.

D. Plaintiffs Have Not Mt the Adequate
Representati on Requirenent of Rule 23 (a) (4).

Rule 23(a)(4) requires that wthe representative parties
will fairly and adequately protect the interest of the class.®
To determne whether the named plaintiffs adequately represent
the interests of the proposed class, this Court nust consider two
factors: (1) adequacy of counsel; and (2) whether any conflict
or antagoni sm exists between the interests of the naned
representatives and nenbers of the class. gee, e.q., Patrykus V.
Gomlla, 121 F.RD. 357 (N.D. 111. 1988); Barkman V. \bash,
Lnc., 674 F. Supp. 623 (N.D. 111. 19.2:37). Here, as with

commonal ity and typicality, inclusion of the applicants in the
proposed class creates inconsistent interests. Applicants have
an interest in obtaining cHA housing. Present tenants have an

interest in inproving the alleged conditions of their present
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housing. Partial renmedial neasures of repairs to present
tenants' housing would benefit the tenant portion of the class
without benefiting the applicant portion of the class. In the
event ofsuch repairs to the tenants' units, they would have
little incentive to vigorously represent the class or continue to
prosecute the action. Gven the lack of commonality and
typicality of legal and factual issues, adequate representation
will not exist in a class consisting of both tenants and

appl i cants.

l11. Plaintiffs Have Not Met The Requirements of Rule
23(b) (2).

In addition to satisfying the requirenents of Rule
23(a), plaintiffs' action must fall within one of the three
subsections of Rule 23 (b). Here, plaintiffs seek to certify a
class under Rule 23(b)(2), which reqﬁi res that "the party
opposing the class has acted or refused to act on grounds
general ly applicable to the class, thereby making appropriate
final injunctive relief or corresponding declaratory relief wth
respect-to the class as a whoie." The application of Rule
23(b)(2) is inappropriate in this case for several reasons.

First, a class is unnecessary in this action as the
relief sought by plaintiffs, if ultimately granted, would benefit
all persons plaintiffs seek to represent. CHA acknowl edges that
the rule in this Crcuit is that "(i}f all requirenents of Rule
23 are satisfied, class certification should not be refused
because of |lack of need."™ Brown v. Scott, 602 F.2d 791 (7th Gr.

——
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1979), aff’d, Carev v. Brown, 447 U S 455 (1980); see also “-
Vickers V. Trainor, 546 F.2d 739, 747 (7th Cir. 1976). That line

of authority indicates, however, only that need cannot be the
sole reason for denying class certification. Here, where there
i's otherw se considerabl e doubt as to the propriety of
certification under Rule 23(a), the lack of need for
certification should be considered.

Moreover, CHA does not act, nor has it failed or
refused to act, in a manner generally applicable to the proposed
class. As has been nmore fully set forth in the discussions of
typicality and commonality., the conditions of the Horner
apartnments and cHA’s responsibility for the same depend in |arge

-

part on an individual tenant's history and nmay differ from tenant

to tenant and unit to unit. Wth respect to the applicants, only
some of whom have even a col orabl e cII aimthat cHa’s role at

Horner has affected them any of a nunber of factors contributes
to the disposition of their housing application. Mny of these
factors are conpletely unrelated to the Horner devel opnents.
There sinply is no CHA action, or failure to act, generally

applicable to the class as presently defined.
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CONCLUSI ON
For the foregoing reasons, plaintiffs' notion for class

certification should be denied.
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