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| NTRODUCTI ON
The federal and |ocal Defendants (hereinafter "HUD" and "OHA")
have noved for summary judgnent. In addition, HUD has renewed its
request that this Court restrict its standard of review of HUD s
actions. W show bel ow. (1) that this is not a case for summary
judgnent ; there are substantial disputes about nmaterial facts; and

(2) that HUD s actions are subject to full review of this Court.

STATEMENT OF THE FACTS:

The issue in this case is whether HUD and OHA (and the Gty,
though its position is not extensively discussed as it did not file
a summary judgnent notion) are liable for the segregation and
i nequal ity that have characterized Oraha's public housing and
Section 8 programs since 1937. There is no dispute about when and
where public housing projects were built. There is also no dispute
about many of OHA's policies and practices such as its Tenant
Sel ection and Assignnment Plans (TSAP) or its use of special
eligibility criteria for its scattered site program There also is
no argument about the regulatory relationship anong all three
Def endants. VWat is in sharp dispute is: the context of the
decisions to construct projects; whether there was racial aninus
involved in |location decisions; whether admnistrative practices
violated the law, and, in those cases where HUD agrees a practice
was in violation, whether or not HUD did enough to renedy the
violation. There is also sharp dispute about the effects of the

Section 8 program Plaintiffs submt that black famlies are nore



racially segregated than their black counterparts in the private
market. Defendants disagree and believe, even if there is racia
isolation, that there is nothing HUD and oHA should or can do about
it. Plaintiffs show that the quality of public housing in ngjority
bl ack nei ghborhoods -- whether in the projects or Section 8 --
presents further proof of unequal treatment. Defendants dispute
this and, even in those instances in which they agree deficiencies
exist, they point the finger at some other entity as the
responsi ble party. Full discussion of Plaintiffs' position with
regard to these disputes follows infra In conpliance with Rule
56.1(b), Plaintiffs present the follow ng summary of disputed
issues and the reference to the sources of fact in support of their
position':

(1) The location of housing projects in or on the
borders of predom nantly black nei ghborhoods from 1938 to 1985
(i.e., Logan, Hilltop, Spencer, Pleasantview, Cood Nei ghbor Hones
n/ k/a Tonmi e Rose Gardens, and Spencer replacenment projects) was:

(a) influenced by racial aninus;

(b) supported and condoned existing private housing
di scrimnation;

(c) failed to fulfill duties to affirmatively
promote fair housing; and

1 References herein will be to the documents Plaintiffs submitted
in 1991 in their Cross-Mtion for Summary Judgnment, marked as CM
followed by the page of the exhibit; to the additiona

Plaintiffs'~ Response exhibits filed with this brief marked as PR
followed by the exhibit and page reference; to Defendant HUD s
subm ssion by using its nunbering system Ex.; and to HUD's
Statement of Undisputed Material Facts marked as UF fol |l owed by

t he paragraph numnber.



(d) caused or contributed to the identification of
North Omaha public housing as housing for black famlies.

(cM: 7, 8 9, 10, 11, 12, 13, 14, 15, 18, 19, 20, 22, 32, 33, 35,
40, 54, 56, PR 1, 2, 3, 4, 5 6 7, 9, 10, 11, 12, 13, 14, 20, 37,
76; Ex. 2, 3, 4, 5 7,9 10, 12, 14, 25, 57, 58, 59, 61, 62)

(2) That the policies of HUD's predecessors (e.g., the
Federal Housing Administration's (FHA) Underwriting Manual, the

Public Housing Adnministration's (PHA) pardon of internal racial

segregation at Logan Fontenelle and Southside) and the federa
approval of OHA's siting decisions for Hlltop, Pleasantview and
Spencer and of the siting decisions for CGood Neighbor Hones and the
Spencer Repl acement Units had the natural, probable and foreseeable
consequence of resulting in racially identifiable projects, and
thereby constitutes intentional segregation

(M 1, 2, 3, 4 5 6, 9, 10, 11, 12, 13, 32, 33, 35 40, 56; PR

1,2, 3, 4 5 6 7, 8, s8an, 9 10, 11, 12, 13, 14, 18, 29, 37, 61,
76; Ex.: 3, 4, 5 9, 11, 12, 14, 25, 59, 61, 62; UF: 23, 24)

(3) That oHA's TSAPs and the failure to naintain a

centralized waiting list allowed free choice of location and were:
(a) a violation of Title VI and Title VIII

(b) condoned racially notivated choices by white
applicants to avoid predom nantly black North Qmaha projects;

(c) known to have the above results by HUD and,
neverthel ess, was condoned for many years; and

(d) a cause of the persistent racial
identifiability in North Qmaha projects.

(M 16, 17, 18, 19, 20, 21, 22, 23, 24, 25 26, 27, 28, 29, 30,

31, 32, 36, 37, 38, 39, 41, 42, 43, 44, 45 47, 49, 50, PR 18, 19,
21, 22, 23, 24, 25 26, 27, 28, 29, 31, 31, 32, 33, 34, 35 36, 37,
38, 39, 40, 41, 42, 43, 44, 45 46, 47, 48, 52, 54, 56, Ex.: 1 6,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 28, 29, 30, 31



32, 36, 37, 38, 44, 45 46, 66, UF: 24, 25 26, 27, 28, 29, 30, 31
32, 33, 34, 35 36, 37, 38 39, 40, 41, 42, 43, 44, 45 46, 47, 48,
49, 50, 51, 52, 53, 54, 55 56, 57, 58, 61, 63, 64)

(4) That OHA's adm nistration of the Section 8 program
and HUD's nonitoring and know edge thereof, has resulted in black
famlies in the Section 8 programbeing racially segregated and the
qual ity of housing available through the Section 8 program being
unequal ;

(M 51; PR 17, 63, 64, 65 66, 67, 68 69, 70, 71, 72 Ex.:. 8,
31, 55, w©F: 15 87)

(5) That the policies and practices of OHA -- again
known and condoned by HUD -- have effectively excluded victins of
the Defendants' racial discrimnation from avail abl e desegregat ed
remedi es because:

(a) oHA officials have engaged in racial steering
by bl ocking bl ack project residents fromutilizing desegregated
options and discouraging themfrom choosing |ocations in white
nei ghbor hoods;

_ (b) OHA has had a history of inposing illega
speci al el|g|b|l|ty criteria which has resulted in the denial of
desegregat ed opportunities to Logan Fontenell e displacees;

(c) The continued use of special eligibility
criteria for scattered sites via oOoHA's current Home Oanership
Program has a disparate inpact on project residents and thus
excludes them from a desegregated renedy.

(M 42, 43, 46, 47, 48, 49, 50, 51, 52, 53, 54, PR 15, 16, 44,
46, 49, 50, 51, 53, 55 57, 62, 63, 64, Ex.: 31, 32, 34, 35 39

40, 41, 42, 43, 44, 45 46, 47, 48, 49, 50, 53, 54, UF. 66, 67, 68,
69, 70, 71, 72, 73, 74, 715 76, 77, 78, 79, 80, 81, 82, 83 84, 8
86)



(6) That HUD has condoned unequal maintenance of
identifiably black projects both by OHA and ot her recipients of
federal housing funds.

(OM 36, 43, 51, 52, 55 56, PR 36, 51, 58, 59, 63, 70, 71, 73,
74, 75, Ex.: 8, 63; UFR 89, 90)
. ARGUMENT:

A | nt roducti on:

The central issues in this case are:
(1) Wiether HUD and oHA actions and om ssions
constituted intentional racial discrimnation
(2) Whether HUD and oHA viol ated their obligations

affirmatively to pronote fair housing; and

(3) Whether HUD and OHA actions and om ssions had the

effect of perpetuating segregation in the comunity or otherw se
discrimnating on the basis of race.

W will show below that there are substantial genuine disputes
about the facts material to these clainms. V& begin with a review
of the |egal standards governing notions for sunmmary judgnent in
such cases and of the |egal standards for liability. Ve then

review the facts regarding each pattern of liability.

B. The Governing Principles Applicable to Summary Judgment:

Sunmary judgnent is:

an extrene renedy that is not
appropriate unless the noving party
has established its right to a
judgment with such clarity as to |eave
no room for controversy and unless the
other party is not entitled to recover



under any discernible circunstances.
The Court is required to view the
facts in the light nost favorable to
the party opposing the notion.

Keys v. lutheran Fam |y and Children Service of M ssouri, 668

F.2d 356, 357-58 (8th Cir. 1981). (See also cases cited

therein.)
The Court nust also give the party opposing the notion the
benefit of all favorable factual inferences. Holloway v.

Lockhard, 813 F.2d 874, 878 (8th Gir. 1987). See also EECC v.

Zi ppo Manufacturing Co., 713 F.2d 32, 34-35 (3d Gr. 1983).

As noted in Anderson v. Lliberty Lobby, Inc., 477 US. 242,
255 (1986), credibility determnations, the weighing of the

evi dence and the drawing of legitimate inferences fromthe facts
are jury functions, not those of a judge, whether he is ruling on
a notion for summary judgnment or for a directed verdict. The
evi dence of the non-novants is to be believed, and all
justifiable inferences are to be drawn in their favor

Plaintiffs' Section 1981/1982, Title VI/Title VIII clains
raise issues of intent simlar to those in a Title VI| case, so

summary j udgnment standards for enploynent discrimnation are

relevant to Plaintiffs' case. The Court in Hayden v. First

Nati onal Bank of M. Pleasant, Texas, 959 F.2d 994 (5th Grr.

1979) notes in enploynent discrimnation cases:

whi ch usual | y necessarily involve exam ning
notive and intent as in other cases which

i nvolve delving into the state of mnd of a
party, granting of summary judgnment is
especi al ly questionabl e. I'n these cases
sunmary judgment should be used cautiously and
all procedural requirenments given strict




adherence . . . [olrdinarily summary di sposition
of Title VII cases is not favored especially
on a potentially inadequate factual presentation

|d. at 997

Li kewi se, as noted in Rosen v. Thornburgh, 928 F.2d 528 (2d
Gr. 1991) :

A victimof discrimnation is,

therefore, seldom able to prove his or
his claim by direct evidence and is
usual 'y constrained to rely on the
cunul ative weight of circunstantia

evi dence . . . conse%uently, ina Title
VIl action, Where a defendant's intent
and state of mnd are placed at issue,
summary judgnent is ordinarily

I nappropriate.

Id. at 533 (citations onitted). See, also, MkKenzie v. Sawer

684 rF.2d 62, 67 (D.C. Gr. 1982) (r. . . The factual disputes

involved in nost Title VIl suits preclude their resolution on

summary judgment"); Porta vy, Rollins Environmental Services

Inc., 654 F.supp. 1275 (D. N.J. 1987) (quoting MKenzie, supra).

Simlarly in Lipsett v. University of Puerto R co, 864 F.2d
881 (1st Cir., 1988), the Court stated the test for granting a

sumary judgment is "particularly rigorous when the dispute issue
turns on a question of notive or intent." As noted in Lipsett:

In a discrimnatory discharge case,
particularly, a Plaintiff will rarely,

if ever, be able to produce a 'snoking
gun' that provides direct, subjective
evi dence of an enPoner's [ ani nmus] .
Rather a Plaintiff nmust try to convince
the fact-finder to draw an inference
froma broad array of circunstantial and
often conflicting evidence .




Id. (quoting Stepanischen v Merchants Dispatch Transport Corp.

722 F.2d 922, 928 (1st Gir., 1983). Id. at 895 (quoting). The
facts presented in Plaintiffs' 1991 Cross Mtion for Summary
Judgnent, buttressed by their |atest Response, establish an

uncontroverted pattern of unconstitutional conduct by the

Def endants. However, in light of this Court's prior ruling
denying summary judgnent to both Plaintiffs and oHA, Plaintiffs
have not filed a cross motion for summary judgment. INhe centra
i ssues are of "intent" and "impact” -- factual issues which are
in sharp disagreement. This Court needs to hear all of
Plaintiffs' evidence and Defendants' renewed request for sumary

disposition is totally inappropriate.

C. Affirmative Duty To Desegregate:

The Defendants present a disturbing view of their
responsi bilities under the constitution and civil rights [aws. HUD
and OHA see thensel ves as either passive bystanders Of helpless
observers of societal forces. Nothing could be further fromthe
truth. Residential racial segregation was created and mai ntai ned

by deli berate governnent policies and support of private rea

estate and financing discrinination. “ Public housing

2 Massey and Denton, Anerican Apartheid: Segregation and the
Maki ng of the Underclass, Howard University Press, 1993; Taeuber,
The Contemporary Context of HOUSi N niscrimination. 6 Yale L &
Policy Rev. 339, 340 (1988); Lief & Goering, The IMD| anentation
of the Federal Mndate for Fair Housing, in D VIDED
NEIGHBORHOODS, 227, 227-231; Kushner, Qnartheid in America: An
Histarical_ and. egrl Analvsis of Contemnaraxy Racl al Residentli .al

Segregation in the United States, 22 How. L.J. 547 (1979).




di scrimnation infected school policy and contributed to separate

and unequal education for black children, United States v. Schoo

District of Qmha, 521 F.2d 530, 534-535 (8th Gir. 1975). A the
Kerner Conmm ssion said in 1968: ». . . Wite society is deeply
inplicated in the ghetto. Wite institutions created it, white
institutions maintain it, and white society condones it”%

HUD, oHA and the Cty of Oraha were direct participants in and
enabl ers of a housing system which has divided white and bl ack
fanilies and which has been both separate and unequal. A1 three

have a constitutional and statutoryduyto undo the effects of
past segregation. Bazenore v. Friday, 478 U.S. 385 (1986). Were

segregation exists, the Defendants nust "take what ever steps m ght
be necessary to [elimnate] . . . racial discrimnation . . . root
and branch". Geen v. School Board of Kent County, 391 U S. 430,
437 (1968).

The federal government's earliest involvenment in public

housing policy mandated separation of the races. 'he Federa

Housi ng Admi nistration (FHA) 1938 Underwiting Manual required

areas to be investigated to determ ne:

whet her inconpatible racial and social
groups are present, for the purﬁose of
making a prediction regarding the
probability of the |ocation being

I nvaded by such groups. a

nei ghborhood is to retain stability, it

3 Nat 'l Advisory Comm'n on CGvil Disorders,

( Bant am Books
1968) .




IS necessary that properties shal

continue to be occupied by the same

social and racial classes.
(cM1:2). The Manual criticized areas where residents' children are
“conpelled to attend schools . . . where . . . pupils represent
. an inconpatible racial elenent”. (CM1:3) and recommended that ,

in order to get a higher rating, 'restrictive covenants [should be]

recorded against the entire tract [to] provide . . . protection
agai nst undesirabl e encroachnent and i nharnoni ous use”. (CM1:7)
Housing authorities, including Omha' s, acquiesced to these denmands
and pressures which kept black famlies confined in existing black
nei ghbor hoods.

In 1962, President Kennedy's Executive Order 11063 recognized
that such federal assistance to segregated housing was "unfair,
unjust, and inconsistent with the public policy of the United
States . . . ". Exec. Oder No. 11063, 27 Fed. Reg. 11527 (1962) -
But for many years thereafter, HUD had no regulations directly
addr essi ng segregative tenant assignnent practices, or requiring
that local authorities avoid segregative project siting. (Ex. 66)
The passage of Title VIII, in 1968, 42 U S C. §§3600 et seq.
substantially changed the Iegal |andscape.

In 1968, Congress determned that federal deference to |oca
control had to be abandoned in |ight of pervasive housing
discrimnation in both the private and public sectors. As
di scussed below, Title VII1's central purpose was the inposition

of affirmative duty on governmental entities to pronote fair

housi ng.

-10-



HUD would like this Court to find that the federa
Def endants' only obligation is to not directly discrimnate
itself, "to do no evil". But the specific language of Title VII
creates a far greater obligation. Title VII1 was passed in
recognition of:

the sordid story of which all Amrericans
shoul d be ashaned devel oped by this
country in the imediate post-Vorld War
Il era, during which the FHA, the VA
and other federal agencies encouraged,
assisted, and made easy the flight of
white people fromthe central cities of
white Anerica, |eaving behind only the
Negroes and others unable to take
advantage of these liberalized
extensions of credit and credit
guar ant ees.

Gted in Young v. Pierce, 544 r.supp. 1010, 1017 (E.D. Tex.
1982) .

The purpose of Title VIIl is to renmedy the "weak intentions”
that led to the federal government's "sanctioning discrimnation
in housing throughout this nation". 114 Cong. Rec. 2281 (1968)
at 2526- 28. (Conmments of Sen. Brooke). Title VIII drafters saw
the law as a means to end discrimnation and truly open the
nation's housing stock to persons of every race and creed. Id.
at 2274. It was "an absolutely essential first step toward
reversing the trend toward "two separate Americas constantly at

war with one another". Id. at 2524. Title VII1's purpose was to
establish "a policy of dispersal through open housing .

look[ing] to the eventual dissolution of the ghetto and the

-11-



construction of |ow and noderate income housing in the suburbs”

Id at 2985 (Statement of Senator Proxmire). &erov. New York

Housing Authority, 484 F.2d 1122, 1134 (24 Gr. 1973).

Congress wanted "to have HUD use its grant programs to

assist in ending discrimnation and segregation, to the point
where the supply of genuinely open housing increases". NAACP V.
Secretary of Housing & Urban Devel opnent, ddprld aP 155m u s 't
not only refrain fromdiscrimnating |tself but nust also stop
aiding discrinmnation by others. Shannon v. Department of
Housing & Urban Devel opnent, 436 F.2d 809 (3d Gr. 1970).

Title VI regulations forbid prograns with federal financi al

assi stance to use:

criteria or nethods of admnistration

whi ch have the effect of subjecting

persons to discrimnation . . . or have

the effect of defeating or substantially

i npai ring acconplishment of the

obj ectives of the program or act|V|tr
4ar

W th respect to persons of a particu
race, color, or national origin. (2

CFR 1.4() (2) (i) (enpahsis added)
Title VII1 built on that foundation by prohibiting racial, ethnic
and ot her kinds of discrimnation in virtually any kind of action
with respect to alnost every form of housing. The Secretary of

HUD is:

(a) charged with responsibility for admnistering
the full range of Title VIII's obligations and
protections (42 U S.C. §3608(a));

(b) directed to "admnister the progranms and

activities relating to housing and urban devel opment in
a manner affirmatively to further the policies of” Title
VIIT (42 U.S.C. §3608(e) (5));

-12-




(c) directed to:

cooperate with and render technica
assistance to Federal, State, local, and
other public or private agencies, .

or gani zati ons, and institutions which
are fornmulating or carrying on prograns
to prevent or elimnate discrimnatory
housing practices (42 U S.C

§3608(e) (3));

(d) required to make various studies and reports
that specify "progress nade nationally in elininating

di scrimnatory housing practices and further}ng t he,
pur poses of tzis title, and recommendations for action .

. " 42U S . C. §3608(e) (2) (A)
Title VIII also requires that:

al| executive departments and agencies
shal | admi nister their ﬁrograns and
activities relating to housing and urban

devel opment . . . In a nmanner
affirmatively to further th? pur poses of
[Title VITI]". . and shall ‘cooperate

with the Secretary [of HUD] to further
such purposes.

@2 U.S. C. §3608(d)).

OHA would like this Court to find that its only obligation
is to fill out HUDs forms saying it won't discrimnate. But
HUD s regul ations go beyond that: they forbid federal fund
reci pients fromusing "criteria or nethods of administration
whi ch have the effect of subjecting persons to discrimnation
HUD's CDBG regul ations require grantees SUCh as Defendant Gty of
Omaha to admi nister "all prograns and activities related to
housi ng and community devel opment N & manner to affirmatively
further the policies of the Fair Housing Act . . .» ** CFR
§570.601(b) . Every jurisdiction's Conprehensive Housing

Affordability Strategy (CHAS) nust include a certification that

-13-~




the jurisdiction will affirmatively further fair housing"
(Cranston- Gonzal ez National Affordable Housing Act, 42 U S.C
§12705(b)(13)).

To judge whether the Defendants have obeyed these nandates:

The plaintiff need prove no nore than
that the conduct of the defendant
actually or predictably results in
racial discrimnation; in other words,
that it has a discrimnatory effect.
(citations omtted) . . . The
plaintiff need make no show ng

what soever that the action resulting in
racial discrimnation in housing was
racially motivated . . . (citations
omitted) Effect, and not notivation, is
the touchstone, in part because clever
nmen may easilg conceal their

moti vations, but nore inportantly,
because . . . [w]lhatever our |aw was
once . . . we now firmy recognize that
the arbitrary quality of thoughtlessness
can be as disastrous and unfair to
private rights and the public interest
as the perversity of a willful schene.'
Hobson v. Hansen, 269 F.Supp. 491, 497

(D. DC. 1967) . . . Once the plaintiff
has established a prinma facie case by
denDnstratln%) racially discrimnatory
effect, the burden shlfts to the

government defendant to denonstrate that
I'ts conduct was necessary to pronote a
conpel ling governnental 1nterest.
(citations omtted)

United States v. Gty of Black Jack, Mssouri, 508 F.2d4 1179,
1184-85 (8th Gr. 1974), cert. denied 422 U S. 1042

As will be discussed below, the evidence shows intentiona
racial discrimnation via: the history of private discrimnation
indeed racial hostility in Omha, and the decisions of the
Def endants to bow to that prejudi ce when public housing was

built; the long history of free choice tenant assignment

-14-



procedures which permtted racially notivated choices of wite
housi ng applicants; the existence of intolerable conditions in
North QOmaha projects; and the exclusion of black project
residents from desegregated options. Disparate effects are shown
by the persistence of identifiably black projects and
identifiably white elderly projects and the persistent racia
isolation of black Section 8 recipients. Defendants'
del i berately disregard the evidence of the former and they have
failed to make a showing that the latter is "necessary to pronote
a conpel ling governnent interest". The only contravening
justification presented by Defendants as to the segregative
effect of the siting of Good Nei ghbor Hones and Spencer
repl acenent projects is that the decisions were accommodati ons to
bl ack community demands to place housing in the black conmunity.

Courts have held that alleged good faith

is no nmore of a defense to segregation

in public housing than it is to

segregation in public schools . . . The

fact that a qovernmental agency m ght

have made numerous and consi stent

efforts towards desegregati on has not

yet been held to negate liability for an

ot herw se segregated result.

Gautreaux v. Rommey, supra 448 F.2d at 737-738. These kinds of

justifications are sinmilar to those specifically rejected by the
Eighth Crcuit Court in Omha's school desegregation case.

Facul ty segregation could not be justified by the belief that
"black"” rol e nodel s:

shoul d be assigned to teach black

children . . . such . . . is contrary to
the . . . underpinnings of Brown V.
Board of Education . . . logically

-15-



suggest [s] herdi ng black students into
their own schools where they could be
taught by their proper black role nodels
.. . [and] . suggests that the
defendants were 'effectuating the
discrimnatory designs of private

i ndi vidual s'.

United States v. School District of Omha, supra at 538-539,
n. 14.

HUD and OHA al so argue that predecessor's practices or
societal forces are not their wong doing. As Plaintiffs
denmonstrate, however, there is overwhelmng evidence that
government action and omi ssion condoned and contributed to

. . 4
housi ng segregati on.

D. Proof of Defendants' Seqreqative Intent:

A central issue in this case is whether HUD or OHA actions
constitute intentional racial segregation. The Suprenme Court has

held that direct evidence of intent IS not necessary;

Both HUD and oHA cite Jenkins by Agyei vy. State of Mssouri,
807 F.2d 657 (8th Cir. 1986) as support for their restricted view
of agency responsibility. HUD uses Jenkins as Eighth Grcuit
approval of FHA underwiting criteria and perm ssion of HUD i'
local policies. Defendants” reliance is msplaced. The Jenkins
case inposed an intra-district remedy against the Kansas Cty
School District and the State of M ssouri, but rejected clains
for inter-district relief. That decision was affirmed on a 4-4
decision. Circuit Judge Arnold concurred in the intra-district
remedy, but dissented from the denial of inter-district renedy.
He noted that although the plurality opinion announced the

judgnent, it does not make law for this circuit except in those
respects that command a ngjority vote of the judges sitting in
this case”. Judge Arnold al so concluded, in agreenent wth Chief

Judge Lay, Judges Heaney and McMillian, that there were numerous
constitutional violations by HUD, past housing discrimnation had
inter-district effects; both HUD and its predecessors had ignored
those effects and had failed to remedy the vestiges of
discrimnatory practices.

-16-




circunmstantial evidence can suffice and, under Title VIII
effects of actions which inpact nore heavily on one race
denonstrate intentional discrimnation. \Washington v. Davis
426 U. S, 229, 242 (1976).

The Fifteenth Amendnent “nullifies sophisticated as well as

si npl e-ni nded nodes of discrinination". Gmllion v. Lightfoot,
364 U S. 339, 342 (1960), citing Lane v. Wlson, 307 U S. 268,
275.

In this day and age, when racia
discrimnation is no longer as
fashionable as it was a generation or
two ago, racists are nore cautious than
they used to be, and for that reason it
I S now much nore difficult to provide
direct or conclusive proof of
discrinminatory intent. The [aw would be
as blind as the nythical figure of
justice if it did not take account of
that reality, rejecting the use of
circunstantial evidence of intent.

Brown v. Artery Organization, Inc., 654 F.Supp. 1106, 1117 (D.
D.C. 1987).

Proving intent demands a "sensitive inquiry into such
circunstantial and direct evidence of intent as may be avail able”
and includes five areas of inquiry:

~ (1) Whether the inpact of an
official action bears nore heavily on
one race than anot her;

(2) Whether there is a clear
pattern which cannot be expl ai ned ot her
than on grounds of race as evidenced
fromthe effect of the action;

(3) Wiether the historica

background of the decision reveals
actions taken for invidious purposes;
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(4) Wether the sequence of events
| eadi ng uE to the chall enged decision
reéeals the deci si on-maker's purposes;
an

(5) \Wether the governnmental act
or the history of the decision process
or the history of the agency reveals
pur pose and intent.

Arlington Heights v. Metro. Housing Corp., 429 U S. 252, 266-268
(1977)

Crucial to utilizing these five criteriais the Eighth
Crcuit's guideline that "appellants should be given the ful
benefit of their proof without tightly conpartmentalizing the
various factual conponents and wiping the slate clear after

scrutinizing each." Alexander, 687 F.2d at 1207-08 (quoting
Continental Ore Conp. v. Union Carbide Co., 370 U.S. 690, 699

(1962) as cited by the court in Giffin v Gty of Qwmha 785

F.2d 620, 628 (8th Cir. 1986)). Discrimnation cases require a

court to view the totality of the circunstances

o the district court should not
carve the environment into a series of
discrete incidents and then measure the
harm occurring in each episode.

Instead, the trier of fact nust keeﬁ In
mnd that 'each successive episode has
its predecessors, that the inpact of the
separate incidents may accunul ate, and

that the . . . environment created may
exceed the sum of the individua

epi sodes. ' Robi nson v. Jacksonville
Shipyards, Inc., 760 F.Supp. 1486, 1524
(N.D. Fla. 1991). 'a play cannot be

understood on the basis of sone of its
scenes but only on its entire
performance, and simlarly, a
discrimnation analysis nust concentrate
not on individual incidents but on the
overal | scenario.' (cases onitted)

-18-



Burns v. MGegor Electronic Industries, Inc., 995 F.2d 559, 564
5

(8th Gr. 1992).
HUD and oHA want this Court to separately judge the
Plaintiffs' evidence on each of six areas: siting of projects,

internal segregation, Section 8 oversight, scattered site

repl acement oversight, project maintenance and nodernization

Plaintiffs shall respond bel ow to each of these areas, referring
to additional evidence ignored by HUD and oHA and which is
admissible at trial. But in viewng both the facts which the
Def endants believe are uncontroverted and additional evidence,
the Court must review the evidence in its taotality. This is a
pattern and practice case which neans that the actions of the
Def endants are not separable: The stark reality of racially
identifiable projects and a segregated Section 8 program did not
occur overnight or by accident. The existence of private

di scrimination cannot be ignored; it provides evidence about the

context of governnental actions and government acqui escence to it

shows governmental discrininatory intent. Defendants' program
adm ni stration and deci sions nmust be analyzed not only in their

historical context but also in their total effects.

To the extent that proving discrimnatory intent is anal ogous
to proving a conspiracy in an anti-trust case, the further
comrent of the United States Suprene Court is a useful guide:

". . . The character and effect of a conspiracy are not to be

j udged bY di smenbering it and viewng its se?arate parts but

onl ooking at it as a whole". ntinen v. Union
Car |de Corp., supra 370 U.S. at 699
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E. Nei t her Sovereign Immunity nor the APA Limt this Court's
Revi ew

Once again HUD is using its self-serving view of the APA and
sovereign immnity to try to narrow this Court's review of the
facts, Plaintiffs' burden, and HUD s duties. This Court clearly
spoke on HUD s attenpts as to the first two issues in its August
3, 1992 ruling allowing Plaintiffs' broad discovery in order to
investigate the intent elenments of their §1981 and §1982 cl ai ns.
The authority for that holding is equally applicable to HUD's
| atest effort.

Since at least 1908, the federal courts have been granted
t he power, despite sovereign imunity, to prevent governnent
officials fromacting outside of their statutory authority, from
ignoring statutorily inmposed duties, and from acting

unconstitutionally. Ex Parte Young, 209 U S. 123 (1908). This
6

doctrine has been followed in numerous housing cases.

® See. e.g., Gautreaux v. Rommey, 448 F.2d 731 (7th Gir. 1971);
Baker v. F&F Tnvestnent co., 489 r.2d 829 (7th Gr. 1973);
Project Basic Tenants Union'v. Rhode |sland Hous. and Mortgage
Fin. Corp., 636 F.Supp. 1453 (D.R 1. 1986); Young v. Pierce, 628
F. Supp. 1037 (E.D. Tex. 1985), subsequ.ent decision, 640 F.Supp.
1476 (1986), vacated on other grounds, 822 F.2d 1368 (5th Gr.
1987); Little Farth. of United Tribes v. United States Dept. of
HUD, 584 F.Supp. 1292 (D. Mnn. 1983); Comonwealth of

Pennsyl vani a v. Lynn, 362 F.Supp. 1363 (D.D.C. 1973) , rev'd on
ot her grounds, 501 F.2d 848 (p.c. Cr. 1974) ; H cks v. Waver
302 F.Supp. 619 (D. La. 1969); Powelton O VviC Homeown. €rs Ass'n V.
Departnent of HUD, 284 F.Supp. 809 (E.D. Pa. 1968).
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HUD s latest attenpt to limt this Court's reviewis a
m sconception of the purposes behind 5 U.S.C. §701(a) and 5
U.S.C. §706(2) (A). HUD has discretion to admnister funds and
formulate programs pursuant to Title VIII, but that does not nean
that HUD is i nmune fromrevi ew for abuse of that discretion.

w_ . . The key question is not whether an agency action is
committed to agency discretion by law, but the extent that it is
so committed". (Enphasis in original.) (5 K Davis,

Adm nistrative Law Treatise, §28-5, at 271.) HUD i S trying tO

i npose the §701(a) (2) exclusion (agency action is conmtted to
agency discretion by law) to the §706(2) (A) reviewability for
abuse of discretion.

This exception is narrowly construed and rarely applied
because Section 701(a)(2) requires a determ nation that the
agency acted unlawfully and these cases typically involve areas
where review itself could inpede the agency's abilities to carry
out statutory functions. See, e.g., Chicago & Southern Airlines

v. Waterman Steanship Corp., 333 U S. 103 (1948). This is not

such a case: therefore, the exclusion from de novo review HUD
now advocates could apply only if the Court determ ned that
Congress intended the type of actions at issue in this case to be
totally exenpt from review.

Such a viewis clearly inappropriate given the significance
of the open housing rights guaranteed by Title VIII. "Fair

housing is a key and indi spensabl e part of any solution of the

interracial problems of our country". 114 Cong. Rec. 2275
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(Statenment of Sen. Mndale), I1d. at 2703 (Statement of Sen
Javits). Fair housing is "more inportant than jobs-, and even
nore inportant than equal treatnent under the law."); Id. at 2703
(Statenent of Sen. Javits).

. . plaintiffs claimthat HUD's
practices over time, its pattern of
behavior, reveals a failure
"affirmatively . . . to further' Title
viii's fair housing policy. The
[plaintiff] does not conplain of

I ndi vidual instances so nuch as it uses
I ndi vidual instances to show a pattern
of activity, which pattern constitutes
the alleged violation. Thus, we need
not deci de how or whether a court can
fashi on standards governing when, or the
extent to which, HUD should use an

individual . . . decision affirnmatively
to bring about desegregation. . . .
Rather, . . . the court mnust decide

whet her over time HUD's pattern of
activity reveals a failure to live up to

its obligation. . . . It should be able
to determ ne whether the agency's
practice, over tine, . . . has been

“arbitrary, capricious and an abuse of
discretion or otherwi se not in
accordance wth | aw. 5 US.C
§706(2)(A). . . . NAACP v. Secretary
of Housing & Urban Dev., 817 F.2d4 149,
158-159 (1st Cr. 1987).

There are waivers of sovereign imunity beyond Section 702
of the ApA. There are three statutory provisions relating to
federal housing prograns which grant the Secretary of HUD the
power to sue and be sued: 12 U . S.C s§1702 (National Housing Act
prograns); 42 U S . C. §1404(a) (public housing and Section 8
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prograns) : 42 U S.C. §1456(c) (urban renewal prograns). These
aut hori zations to sue and be sued have regul arly been consi dered
to be explicit waivers of the sovereign inmunity defense.7

Sovereign i munity al so cannot be used to shield HUD from
responsibility for a remedy. Congress has expressly provided for
a waiver of sovereign imunity for actions

. . . in acourt of the United States
seeking relief other than noney damages
and stating a claimthat an agency or an
officer or enployee thereof acted or
failed to act in an official capacity or
under color of legal authority.

5 U S C 702. The congressional intent was to "elimnate the
sovereign immunity defense in all equitable actions for specific
relief against a Federal agency or officer acting in an official
capacity". HR No. 1656, 94th Cong., 2d Session reported at
1976 U.S. Code Cong. & Admin. News, 6121, 6129. Again, nunerous

: : 8
courts have so held in housing cases.

7 Federal Housing Adninistration Region No. 4 v. Burr, 309 U.S.
242 (1940); C H Sanders Co. v. BHAP Hous. Dev. Fund Co., Inc.,
903 F.2d 114 (2d Gr. 1990); Mann v. Pierce, 803 F.2d 1552 (11lth
Cr. 1986); N agara Mhawk Power v. Bankers Trust, 791 F.2d 242
(2d Gir. 1986); Falls Rver Realty v. Gty of Niagara Falls, 754
F.2d 49 (2d Gr. 1985); Burroughs v. Hills, 741 F.2d 1525, 1528
(7th Cr. 1984); Merrill Tenant Council v. United States Dept.

HUD, 638 F.2d 1086, 1090 (7th Gr. 1981); Commonwealth of
Pennsyl vania v. Lynn, 501 F.24 848, 851, n.11 (D.C. Cr. 1974)
Conille v. Secretary of HUD, 649 F.Supp. 1133 (D. Mass. 1986),
aff'd on this gqround, 840 F.2d 105 (1st Gr. 1988) ; Brown v.
Lynn, 385 F.Supp. 986, 991 (N.D. II1l. 1974); English v. Town of
Hunti ngt on, 335 F.supp. 1369, 1373 (E..D. N.Y. 1970); Powelton
Gvic Homeowners Assn. v. Departnent of HUD, 284 F.Supp. 809

(E.D. Pa. 1969).

8 NAACP, Boston Chapter v. Pierce, 817 F.2d 149 (1st Cr. 1987),
rev'g 624 F.Supp. 1083 (D. Mass 1985), on remand, 721 F.Supp. 361
(1989) ; Fanola Land Buyers Assn. v. Schuman, 762 F.2d 1550 (11th
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Over the last 13 years, OHA has received alnost 22 mllion
dol lars in public housing devel opnent funds, over 59 mllion
dollars for Section 8 certificates, over 26 mllion dollars for
Section 8 vouchers, alnost 35 million dollars for Section 8
moderate rehabilitation, over 45 mllion dollars for
noder ni zation progranms, over 39 mllion dollars in public housing
operating subsidies, and alnost three mllion in other grants.
(pr77) Cdearly, this Court has the power to assure, through
injunctive orders, that those nonies are spent to dismantle the
current segregated systemand to affirmatively further fair
housi ng. In addition, there is no question that this Court has
the power to order relief in the formof new funding. The effect
of the anendnents to 5 U.S.C. §702 is:

to denonstrate conclusively that the
exception for an action seeking 'noney
damages' should not be broadened beyond
the neaning of its plain [anguage . . .
[Suits to enforce federal statutes and
regul ations are not suits] seeking noney
I n conpensation for the damage sustained
by the failTure of the Federal Government
to pay as nmandated; rather, [they are
suits] seeking to enforce the statutory

mandate itself, which happens to be one
for the paynent of noney.

Bowen v. Massachusetts, 487 U.S. 879, 900 (1988). °

Cir. 1985); Jaffe v. United States, 592 F.2d 712 (3d Gr. 1979),
cert. denied 99 S, . 2406 (1979); Tinsley v. Kenp, 750 F.Supp.
ﬁosl {gg;% Mb. 1990); Alnonte v. Pierce, 666 F.Supp. 517 (S.D.

) O course, there is also no question that this Court can order
remedi es which require the Gty of Omha to use its taxing and
bonding authority to renedy the unconstitutional conduct.

M ssouri v. Jenkins, 495 U'S. 33 (1990).
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F. OHA's Seqreqative Project Sitingq:

As required by Arlington Heights, the historical context in

which the siting decisions for the multi-famly projects were
made nust be considered. This historical context includes the
fol | ow ng:

(1) On Septenber 18, 1919, thousands of whites nobbed

t he courthouse in Oraha and shot and hanged a bl ack man accused
of raping a white woman. WIIliam Brown's body was burned and
then hung froma trolley poll at a downtown intersection

Martial law was declared and the U'S. Arny restored order. Order
was restored, but no exam nation of the racismbehind the rioting
ever occurred.

Omaha violence set a precedent that was
to be followed in the urban conflicts of
the 1960s. The power of the federa
governnent was available to limt
conflict and to establish a nmonopoly on
the use of physical coercion, but that
power was not to confront the socia
roots of violence.

Hei bert, Shapiro, U of Mass. Press, Wite Violence and Bl ack

Response; Patterns on the Landscape: Heritage Conservation in

North QOmaha; Report prepared by Omha Gty Planning Departnent,

Martin H Shukert, Director. June, 1984, (hereinafter cited as

PR76).  (PR76:43-44)2°

10 This City of Omha publication, detailing the formation of
Omha's ghetto, the 1919 riot, internal segregation of Logan
Fontenel ' e and Sout hside, the w despread use of restrictive
covenants, the concentration of public housing in the 1950s and
thereafter on the Near Northside, the civil rights struggle of
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(2) In the 1930s and 1940s, Omha had the | argest
bl ack population in any city west of Illinois, east of
California, and north of Kansas City, and it was severely
segregat ed.
Weiss, Nancy J., Wiitney M Young, Jr. and The Struggle for G vi

Ri ghts, "st. Paul and omaha", 47-54, Princeton University Press
(PR76:42; 52-55)

(3) In the 1930s and 1940s, there was wi de-spread use

of restrictive covenants in Omaha's private |and sales (CMp).

Such covenants11

were actually enforced, as late as 1950, by
private parties in lawsuits against those who failed to obey the
restrictive covenants. (PR1, CM33:1675, PR76:56) This occurred

despite Shelley v. Kranmer, 344 U S. 1 (1948) which found the

exi stence and enforceability of such covenants unconstitutional

Conti nued enforcenent of the covenants was publicized in Oraha
(PR2) .12

(4) There was overt discrimnation in the
advertisenent of rental and sales properties as late as 1965

(PR3).

the 1960s and the 1966, 1968 and 1969 riots, was included in its
entirety as Tab D, Exhibit 75 in HUD's 1986 Title VI conpliance
review of oHaA. (Ex.25) Omaha's history of racial oppression was
fully known by HUD.

11 The exanpl ar deeds contained in CM6 are authenticated in
accordance with evidentiary rule 901(b) (7) and (b)(8), are also
sel f-authenticated (as Register of Deeds records) and are

adm ssi bl e pursuant to Rule 803(14), (15), and (16).

12 These documents are adni ssabl e under Fed. R Evid. 803(8),
(14), and (16). See, also, n.13 infra.
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(55 From 1965 to 1968, the code word “conditions” was
pl aced on listings of hones to signal the refusal of a honeowner
to sell to blacks. Realtors openly honored the code in every
area but the Near North Side, the boundaries of which were well-
known and generally accept ed. (PR6, deposition testinony of real
estate broker Robert Herink, CMB, affidavit of Robert Herink
oW, affidavit of N P. Dodge, Sr.)..°

(6) Such overt discrimnation was approved and
condoned by the federal governnment and specifically by HUD's
predecessors. (cMi, CMR2).  Such encouragenent by the governnent
of private racial discrinmination is unconstitutional. Reitman v.
Mulkey, 387 U S. 369 (1967); palmore v. Sidati, 466 U S. 429, 433

(1984). The segregative inpact of such historical actions by the
government was recognized by the U S. Commission on Gvil Rights
in 1971 (pr2a) and has consistently been cited as proof of

intentional segregation. Younq v. Pierce, 628 F.Supp. 1037, 1045

(E.D. Tex. 1985); Cohen v. Public Housing Adm nistration, 257

F.2a 73, 74 (5th Gr. 1958); cases cited in footnote by Judge
Arnold in Jenkins by Agyei v. State of M ssouri, supra at 692.

(7) The siting decisions for Logan Fontenelle,
Sout hsi de, Pleasantview, H lltop and Spencer were all made in a

racially hostile environment as evidenced by:

13 For this and ot her depositions taken by Defendants' counsel,
Plaintiffs' counsel was unable to file the original transcripts
with the Court, since those are in the possession of the

Def endants' counsel. Copies of relevant excerpts are included in
the Addendumto Plaintiffs' Response at the PR cites indicated.
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(a) A black World War 11 veteran had to enli st
the help of a white civil rights group to prevent_violen?e when
he moved west of 30th Street. (PR4:14:3-24, testinony of Denny
Hol land, a white male, who lived and worked in the bl ack
comunity in the |ate 1940s, CM33; PR76:55; Meier and Rudw ck,
CORE: A Study in the Gvil R ghts Mvenent, 1942-68, University
of Illinois Press);

(b) Blacks had to seek the assistance of whites
to view hones they were thinking of buying outside of the black
community. (PR4:16:16-17:13);

(c) In 1948, a black child wanting to swm at the
Morton Park Pool in South Omha was badly beaten.  (PR4:17:23-
25);

(d) Blacks experienced difficulty i.n npving
beyond the Near North Side well into the 1960s. ~ (Testimony of
Rev. Tyler, black mnister, PR5:26-29; 89-90);

(e) In the early 1950s, Reverend Tyler's daughter
was refused adnission to a white Sunday School.  (PR5:30);

(£) Bl ockbusting by realtors created tension and
fear. (PR5:30) .

(8) There can be no doubt that the black comunity was
tightly constricted, well-defined and its boundaries were
general ly known and accepted. (PR4:15-16, 25, 28; PR5:32;
PR6:23:4-9, 26:13-21, CVB3)

(9) The Defendants cite only the construction dates
for the North Side projects and ignore both the sequence and the
context of the siting decisions. A careful exam nation of the
history of those decisions as set forth below reveals that: (a)
fromthe beginning of its consideration of where to place
addi tional units funded by the federal government, OHA and HUD's
predecessor viewed units built on the North Side as being for
black famlies; (b) the boundaries of the black community were

wel | -known and widely recognized; (c) the rejection of sites in
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South Omaha was based on public opposition which, in the context

of racial attitudes at the tine, nust be seen as racially biased,

(d) protests by North Oraha property owners and groups were

ignored in contrast to the affirmnce Of South Omaha neighbors;
(e) the City of Omha, through the actions of its Gty Counci
bowed to this public pressure and acqui esced to the OHA
priorities.

The chronol ogy of newspaper accounts =+ and the public

records of the decision-makers affirns this.

Novenber 21, 1948: A private housing project designed "for

Negro famlies" is planned for Spencer between 27th and 30th.
(PR7:1)

August 12, 1949: OHA debates how nmany housing units it
shoul d request from the federal government for whites and negroes
both or "negroes alone'". (PR7:2)

The press reports that OHA had voted in June to limit future
housi ng requests to units "for Negroes on the Near North side",

but this was changed and the request was extended for 1,800
units. (PR7:3)

Septenber 27, 1949: Omaha's City Council approves OHA's
application for 700 housing units. (PR7:4)

Cctober 6, 1949: At a public forum David Beber, attorney
for OHA, says sone of the 700 units will be for the Onaha's

"Negro area', defined as Cuming to Spencer, 19th to 30th
(PR7:5)

14 pefendant s deni'grate the use of newspaper accounts as a
reflection of the attitudes of the tinmes, but such docunents are
clearly adnissible under Fed. R Rev. 803(16) and 901(b) (8) and
they are reliable under the requirenents of Fed. R Evid. 403.

In addition, they have been cited as credible evidence in other
racial discrimnation cases such as Amons %, Dat e £]1¥, Florida,
594 F.Supp. 1274, 1280, n.8 (D.C. Fla. 1984) (aff'd 783 F.2d 982

(per curiam, rehearing denied 788 F.2d 1570 (11th Gr. 1986)).
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January 25, 1950: Harry Burke, Superintendent of Omha
Public Schools (hereinafter OPS), says schools on the south side
have too nuch vacant space and argues agai nst building projects
in areas where schools are overcrowded, such as the North Side.
(PR7:6)

January 27, 1950: OHA chair says two sites on "Near North
Side are being considered. (PR7:6)

August 8, 1950: The City Council approves Projects |-3 and

-4, 400 units to be located at 30th & Lake and 30th & Spencer.
(PR7:7-9)

August 15, 1950: QOmaha's Gty Attorney issues the lega
opi nion that "only weighty evidence of the unsuitability of the

sites should induce [the Council] to disapprove the selections
made by the Housing Authority”. (PR7:10-12)

January 4, 1951: Property owners at 30th & Lake sue OHA
clainming the proposed project will damage them  (PR7:13)

January 4, 1951: Public report that OHA is considering two
new sites in Central South Oraha for 300 units; sites are close
to under-capacity public schools. (PR7:14)

January 6, 1951: Goundbreaking for 30th & Lake project of
235 units; another 165 to be at 30th & Spencer; report that 300
units will be erected in South Omaha. (PR7:15)

January 9, 1951: Gty Council approves site for Project |-5
at 42nd & F, in South Qmaha, for 300 units. (PR7:16)

January 9, 1951: OHA approves 42nd & F Street site; schoo

officials agree with decision because existing school buildings
can handl e the expected increase in students. (PR7:17)

January 11, 1951: South Omaha Sun nmakes the sane report and
speci fi es Robbins School which has dw ndled froma peak
enrol I ment of 600 to |ess than 300. (PR7:18)

January 16, 1951: Construction conpany asks OHA to give up
the 42nd & F Street site because it is thinking about building a
freezer plant and warehouse. World Herald reports that a site
near Sout hside Terrace was abandoned earlier because the Roth
Packi ng Conpany was interested in using the property but |ater
decided not to build in Omaha. (PR7:19)

January 18, 1951: OHA board member plans t o fight
abandonnent of the 42nd &« F Street site ™ says there are only

15 The map in HUD Exhibit 4 shows 42nd and F (4100 South) as
falling in Tract 34 which, in 1950, was 100% white.
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three houses in the area and sone of the tract has been a
"wilderness" for years. (PR7:20)

January 25, 1951: Hone owners circulate petition against
industrial use of the site at 42nd & F, word received by OHA that
nei ghbors don't want public housing either. (PR7:21)

January 30, 1951: OHA proposes a conpronmise so that the
plant can be built along with public housing.  (PR7:22)

January 30, 1951: Home owners file petition with the Omha
City Council protesting any construction Of low rent housing in
the area of 42nd & F. (PR7:23-24)

February 1, 1951: Public press reports the petition to stop
42nd & F Street site. (PR7:25)

February 2, 1951: OHA nenbers declare they are in favor of
the City Council rescinding its approval of the 42nd & F Street
site.  (PR7:26)

February 4, 1951: OHA chair announces 42nd & F Street site
has been abandoned because OHA IS "responsivetothe wishesand
the will of the people”. (PR7:27)

February 6, 1951: Based on the OHA statenment citing the
consi derabl e opposition fromthe residents of the nei ghborhood to
the use of the 42nd &« F Street site for publichousing,and based
on the filing of the petition protesting tﬁe housing, the City
Counci| noves to reconsider its January 9, 1951 approvalofthe
site. (PR7:28-29)

February 6, 1951: Gty Council reversal reported in the
public press. (PR7:30)

February 8, 1951: oOHA proceeds cautiously in its search for
other South Omaha sites: "we don't want a repetition of this
when we propose another site”. (PR7:31)

February 9, 1951: oHA survey of the area for Project |-3
shows 39 houses, 37 of which were "occupi ed by Negroes". OHA
abandons further discussion of possible sites on the south side,
and directs the architects to explore additional sites on the
north side east and west of 30th and south of Lindseyto Parker
(PR7:32-34)

February 9, 1951: OHA chair agrees to abandon further south
side sites because of neighborhood opposition. (PR7:35)

March 2, 1951: oHA formally noves to drop south Oraha
sites: "we mght as well go where we are wel cone". (PR7:36)
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March 9, 1951: Site for remaining 300 units to be known as
Pl easantview is chosen on north side: both sides of 30th, west
to Prospect Hill Cenetery, and east to 29th Avenue,- Burdette on
the north and Blondo on the south; two elevator-type apartnents
of 60 units each and the rest, fanily units. (PR7:37)

March 24, 1951: North Omaha Conmercial Cub protests
further building of public housing in North Omaha on the basis
that it would "throw a huge overload on our schools and streets"
(PR7:38) ; March 30, 1951: ©OHA defends its selection of North
QOraha (PR7:41) .

March 27, 1951: Gty Council receives information from
Housi ng Authority regarding north side site for 300 additi onal
units (PrR7:39-40) and on April 3, 1951, approves Project [-5 for
300 units in North Qmaha. (PR7:42)

April 12, 1951: The City issues building permts to OHA for
Spencer Hones. (PR7:43)

July 2, 1951: OHA sends its director to Chicago to find out
why the PHA has del ayed approval of the last 300 units of
housi ng; Board says It believes PHA objects because "too many
units were being allotted for Negro families".  (PR7:44)

Sept enber 14, 1951: OHA asks PHA permi ssion to condem | and
for the 300 unit North 30th Street project. (PR7:45)

In addition to this docunentary history, there is the

. . 16
observation of a contenporary witness, Rev. Charles Tyler

16 Defendants chal'lenge the adm ssability of Rev. Tyler's :
testinony, but it is, in fact, clearly adm ssable. ~Fed. R Evid
803 (20) excludes fromthe hearsay objection:

reputation in a community arising before
the controversy, as to boundaries or
custons affecting lands in the

comunity, and reputation as to events
of qeneral history inportant to the

commnity or state or nation in which
ocat ed. (enphasi s added)

The Advisory Commttee in the proposed rul es explains that the
nature and scope of the exception in the federal systemis based
on the trustworthiness of reputation evidence.

Wien the topic is such that the facts
are likely to be inquired about and that
persons having personal know edge have
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Rev. Tyler's affidavit in support of the Plaintiffs' Cross-Mtion

for Summary Judgnent (CM 13) and his deposition testinony

(PR5:17-25) | eave no doubt that the community opposition was

racially based and that oHa and the City acqui esced in the racist

opposi tion.

(10) It is well-established that

HUD was participating in racial segregation

Loan Corporation:

during these years,

The Honme Owners

initiated and institutionalized the

practice of 'red-lining

[coding of

mnority neighborhoods in such a way as
to deny loan financing within thenj

.. . and the FHA and VA contributed
significantly to the decline of the
inner-city by encouraging the selective
out-mgration of mddle-class whites to

t he suburbs”.

di scl osed facts which have thus been
and thus the

di scussed in the comunity;

community's conclusion, it any,
formed, is likely to be a trustworthy
one: quoting fromb5 Wigmore §1580,

p.444, and see, also, §1583.

has been

On this

conmon foundation, reputation as to .
character
have cone to be regarded as

customs, general history,

admi ssi bl e.

The proper testimony usually nust

report

a general consensus of opinions and not
just an assertion of an individual's

personal observation

Goodover V. Lindey's, INc., 757 p.2d 1290 (1988).

On questioni ng

of Defendants’ counsel, Rev. Tyler established his |inks

t hroughout the black comunity and the ongoing reports he
received as chair of several civil rights and community

organi zations. This lays foundation for his testinony regarding

the context of the citing decisions which

wer e,

historical docunents in PR7, matters of genera
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Anerican Apartheid, supra at 51-53. Because HUD "could have

halted the discrimnation [i.e., segregative site selection and
other discrimnating practices] at any step in the progrant, HUD
violated the Constitution and |laws. Gautreaux v. Romey, 448
F.2d at 740 (7th Gr. 1971).

(11) Defendants' contentions that North QOmha projects

-- including Logan Fontenelle -- were built in white or
integrated census tracts is erroneous. Census tract analysis is
i naccurate and can be m sl eadi ng when anal yzi ng siting decisions

made on the basis of neighborhood identifiability. In King v.

Harris, 464 F.Supp. 827, 833 (E D. NY. 1979), the court rejected
HUD's use of census tract data when there was a snall er

i dentifiable nei ghborhood which would be affected by the siting

decision. "Based on the testinony of area residents . . . and

t he natural and man-nade boundaries in the area, the court finds
that the rel evant nei ghborhood extends beyond the inmaginary
boundaries of Tract' 29 . . .”. 1d. at 832. Analyzing the

effects of siting decisions on nei ghborhoods is the correct focus

in housing cases. Shannon v. HUD, supra at 821; Oero v. New

York Gty Housing Authority, supra at 1129; U S. v. Younkers
Board of Education, 837 r.2d 1181, 1193 (2d Cr. 1987).

This is true in Omha as shown by the testinony of people

who |ived and worked in the black community in the late '40s
through the '60s (M. Holland (PR4) and Rev. Tyler (PR5)), the
testinony of an experienced realtor (Robert Herink (PR6)), as

wel |l as the characterization of North Omaha by the deci sion-
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makers thenselves. (PR7) There can be no doubt that the

nei ghbor hood identifiability of the Logan Fontenelle, Spencer
Hlltop, and Pleasantview projects was such that census tract
data, based on a far larger geographic area, is msleading.
Therefore, the census block analysis by Plaintiffs' expert, Dr.
Patricia Funk, is much nore accurate and reliable with regard to
the racial conposition of the affected nei ghborhoods. (CM:12)
Thus it cannot be disputed that these projects were |ocated in or
on the border of the black community and the lawwith regard to
such decisions is clearly applicable.

. . . anunicipality [may not] construct

housin? . . . Wth segregative intent

and effect to confine housing for

mnority occupancy to areas In which

mnority residence is already

concentrated, thereby enhancing and

perpetuating racial segregation in

residential patterns.

U.S. v. Younkers Bd. of Educ., 837 F.2d 1181, 1219 (2d Cr.
1987).

(12) It is uncontroverted that internal segregation
exi sted at Logan Fontenelle and Southside both before and after
t he Housing Authority formally voted to discontinue this

practice. 17

HUD's predecessor, the Public Housing Adm nistration
(PHA) certainly knew internal segregation existed in 1951 when

t he Urban League asked the federal governnment to intervene
(PR8:5). The PHA weak response affirmed the federal policy to

not dictate to local housing authorities or usurp their powers.

HUD answer to Plaintiffs' Interrogatory. (PR8a)
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Even if HUD were allowed to deny responsibility for a
predecessor's action, it clearly was aware of the
unconstitutional practice by 1986 through its own investigation
when its equal opportunity specialist amassed the rel evant

hi storical data. (CM32:4794, CM33).

(13) OHA's 1951 adoption of an "integration” policy is
further evidence of the racial prejudice of the tine, as well as
OHA's own reluctance to resist comunity bias. OHA now
characterizes this decision as "voluntary", at the initiative of
the Housing Authority (with 7input of various citizens"),
undertaken without the threat of a lawsuit, and "remarkable".

Cl oser exam nation of the facts surrounding this policy
denonstrates that it was, in fact, inconplete, inadequate and
taken only after nmonths of political struggle by Oraha's major

civil rights group. Witney Young, supra at 50.

June 5, 1951: the Wban League Housing Committee asks Oraha
Mayor Cunningham for his assurance that segregation would not be
permtted in the new housing projects at 30th & Spencer and 30th
& Lake.  Cunningham says only that he will "discuss it" with OHA.
(PR8:1)

June 15, 1951: Urban League representatives tell OHA that
practical segregation exists at Logan and Sout hside; that 22nd
Street is the Mason/Dixon line at Logan Fontenelle (see, also,
cM3) and that Negro famlies live in separate buil dings at
Sout hsi de Terrace Hones. Whitney Young, Jr. admts that it would
not be "practical” to disrupt this situation but asks that the
new projects be opened on an integrated basis. (PR8:2)

July 13, 1951: oHA delays action on the integration issue
because a PHA racial relations expert plans to attend on July 23.
The PHA official "may be discussing the ratio of allocating units
in the new projects to Negroes and whites". At the time, 972
non- Negroes and 487 Negroes had applied for housing. (PR8:3)
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August 10, 1951: The Urban League Housing Commttee
presents a request for a policy of integration in the new
projects stating that 175 other housing authorities have
abol i shed segregation. M. H Il tells oHA's Board that the PHA
backs the Urban League proposal but "makes no attenpt to dictate
to you or usurp your powers . . . and that such decisions nust be
made on a |ocal level”. (PR8:5) OHA delays a vote in order to
gain Gty Council participation. (PR8:4,5)

Cctober 22, 1951: A notion to accept a policy of racia
integration is defeated. (PR8:6) A supporter of the integration
resol ution discusses the constitutional and sociol ogi cal aspects
of the issue. (PR8:7)

Cctober 24, 1951: An oHA board nenber explains his negative
vote as: “"Unpractical in a small comunity . . . wll turn nore
heat on public housing which already is having a tough tinme in
our area''. (PR8:7,8)

Novermber 9, 1951: Public supporters of the integration 1
proposal pack the oHA board room Edith Hall, principal of |
Kel | om School, reports on how the races are separated at Logan
Fontenelle -- Negroes to the west, whites to the east. (PR8:15)

The Board passes a policy of racial integration "immediately in
the new projects and gradually upon the old projects”. The
notion is described as a conprom se because of the distinction
made between old and new projects. (PR8:9-15)

This delay of integration at Logan and Southside is itself
evidence of intentional discrimnation. The Suprene Court
explicitly rejected the "all deliberate speed” tinetable in non-
school desegregation cases:

. . . The rights . . . asserted are,

like all such rights, present rights;
they are not nerely hopes to sone future
enj oynent of some fornalistic
constitutional promse . . . [U]lnless
there is an overwhel mngly conpelling
reason, they are to be pronptly
fulfilled.
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Vatson v. Menphis, 373 U S. 526, 533 (1963).

(14) oHA now justifies its placing all of the post-
VWrld War Il projects in North Omaha by saying it was mandated to
| ocate housing in blighted areas and to satisfy the National
Housing Act's purpose of slum clearance. This holds no weight in
l'ight of the evidence that the census bl ocks of the Pl easantview
site were vacant (CML2, PR76:55) and the Hilltop site required
demolition of privately owned homes and busi nesses (PrR7:13). Nor
does it hold weight in light of the effect: these projects were
predominantly black from their beginning.  (UF24)

(15) Defendants' current contention that the census
tracts were in non-black areas and that the sites were
"integrative" is ridiculous. Everyone involved in the decision

knew or shoul d have known that the new housing units were for

black famlies. Both the public press and oHA Board nenbers
characterized the planned units this way. (PR7:2,5)

In addition, the QOmaha Public Schools concluded that new
school s woul d have to be built or old schools expanded because of
the new public housing, and that the housing woul d cause an
increase in the Negro population of the affected schools. (PR9) .
In 1951, the Board of Education did a survey of school plant
facilities and requirements of the public schools of Omha
(excerpts contained in pr10). That study showed in graph, table
and text formthat the decisions to concentrate public housing in
specific areas caused sudden and substantial popul ation density

increases which affected the burdens on tax payers. (PR10:2-7).
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The proposed housing projects at 30th & Lake and 30th & Spencer
were al so expected to cause increased density problens and this
density was identified as an increase in the segregated Negro
popul ation of those areas.

Rati os of Negro population with the
Gty's total population have remnained
relatively constant during the three
decades previous to 1940. The United
States Census Bureau in 1940 reported
that 5.4% of Omaha's popul ati on was

Negr o. [ There has beeni a gain of 1.6%
in the ratio of Negro children to the
total elenentary school population in
Omaha during the |o-year period, 1939 -
1949 . . . The Negro element in the
popul ation is particularly significant
In the admnistration of the public
schools. There is a tendency toward the
restriction of the residence of Negroes
whi ch has caused a certain anmount of
geogr aphi cal segregati on. In some

el ementary schools, this has tended to
limt enrollments to Negro children

al though the residential requirenents
for enrollment in the schools are
identical for both Negro and white
children. Se?regapion, even though it
Is a result of residence rather than
admnistration, is nost undesirable
educationally. Certainly it is a factor
whi ch nmust be taken into consideration
in the redistrictin? of the elenentary
schools and in the location of new
school structures.

(PR10:11-13). Thus OPS officials predicted that because of
residential segregation, the new housing projects would be

predoni nantly black.®

Despite this foreknow edge, no governnental entity acted to
halt the segregative siting plans. = Despite evidence that the
segregative action would cost the taxpayers nore, the governnent
chose to confine black famiies rathner an disperse their
housi ng choi ces.
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I'n 1955, that prediction came true. The 1955 "Study of
School Enrollnent and Plant Facilities" (Pri11) reported that the
census tracts in which the new housi ng devel opnents were built
showed a "40% gain in population". The school district
attributed the rise in the black population directly to the
construction of this new housing.

Omaha has experienced considerable in-
mgration of Negroes fromoutside the
Gty. The inmediate and direct result
has been a serious overloading of
certain schools -- Druid HII, Howard
Kennedy, Kellum Lake, Long and Lothrup
This pressure on school facilities is

now the nost acute in the whole schoo
district. Likew se, the number of

pupi I's per dwelling unit attending
school 1s the highest in the Gty.
(PR11:5) .

A look at the nmap on E11:8 shows the |ocations of the
school s referred to therein as well as the public housing
projects in existence at the time. See, also, text at pp. 11,
13, and 14 specifically analyzing increases in black children of
school age as caused by the new public housing.

(16) Further proof that the new projects, located in
or on the border of the black community, opened as identifiably
bl ack projects is found in the Census. Al four North Oraha
projects were identifiably mnority at the time they opened.
1952- 53 data shows that Logan Fontenelle was 40% bl ack and, in
1956, Hlltop, Spencer and Pleasantview were 69% black. This is

in stark contrast to the overall black population which

according to HUD s Exhibit 4, was 6% black in 1950.
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Thus there can be no doubt that oHAa knew that the projects
built on the north side in 1951 and 1952 were designed for bl acks
and would be identified as such by the conmunity-at-I|arge.

It is incredible that this dismal
prospect of an all Negro public housing
systemin all Negro areas came about

w thout the persistent application of a
deliberate policy to confine public
housing to all Negro or immediately

adj acent to changing areas.

Gautreaux v. Chicago Housing Autbority 296 F.Supp. 907, 910
(1969) (enphasis added); Hrsch, Making the Second Chetto, 40-99;

Anrerican Apartheid, supra at 56.

The denographic effect of concentrating
mnority-intended housing in the already
concentrated mnority areas was
predictable . . . the Gty had
"stigmatized those nei?h or hoods and
thereby made them both less likely to
attract new white famlies and |ess
likely to retain the white famlies

al ready there .

U.S. v. Younkers, supra at 1220.

Even if one accepts HUD's and OHA's argunent that
Pl easant view and Spencer were placed on "border areas"19, t he
inference would not be negated: rThe nere fortuity that [the]
site was included in a 72.8% white census tract does not nake it
rel evant to negate the inference of a policy against choosing
sites in white neighborhoods". 1d. at 911. It should be noted

that the Chicago history of sitings -- including alder-manic

19 At the very Iéééf, these areas were "imedi ately adjacent to
changi ng areas” as in Gautreaux.
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vetoing of white sites -- was found by the district court to

entitle plaintiffs to a judgment as a matter of law  14. at 912

G The Segregative Siting of Good Nei ghbor Homes and the
Spencer Replacenent Units:

The historical context of HUD and the City's approval in

1966 of the site for Good Nei ghbor Honmes (which renains today
identifiably black) further confirnms a policy of defining public
fam |y housing projects as projects for black famlies and
locating famly housing in the black community. Despite the
persistent, forceful and highly vocal protests of the majority
black civil rights group, 4cwL, and of the integrated comunity
group, Franklin Community Council, both the Gty and HUD approved
and funded the project. (PR12, testinony of Wnifred J. Peterson
and her affidavit, cM40). Despite those groups' specific
citation of the negative inpact on further concentrating public
housi ng in an already inpacted community, the project was
approved. Despite the comunity expressing its belief that a
scattered site alternative would be far preferable socially,
economcally, and in terns of healthy race relations, HUD and the
City approved the project. Despite the specific request not to
"extend the ghetto”, HUD and the City approved and funded the
project. HUD officials had received these nmessages both in

witing and in person via Russell Bailey, Regional Director of
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the HUD subsidiary, Farners’ Home Administration. The Gty
Pl anni ng Board and Gty Council had received these nessages at
open neetings. (PR13)
A simlar decision was nade in 1980 by oHa, HUD and the City
in the building of the Spencer replacenent projects and it had
the same effect: continued concentration of black famlies in an
I npacted nei ghborhood. There is no evidence that any of the
parties conplied with the 1980 standards for site selection
passed by the City (Pr14) and even these standards fail to
consi der racial concentration
OHA may have considered scattered sites but it quickly
rejected that option. As explained by oHA Director Janmes Hanry,
because Spencer famlies were
81% headed by fenal e heads of
househol ds | feel we might do a
gross injustice-to many of these famly
a0 out ralged and Dosti L& communi Ty 11 we
attenpt to disperse them wdely
t hroughout the Gty.

(PR15:4)

This type of paternalismand racial steering by OHA
directors has continued to the present. o August 15, 1991, OHA
Director Robert Arnstrong spoke to Logan Fontenelle residents who
were to be displaced by the denolition of Logan North. As
w t nessed by Deb Baker (testinony at hearing on Prelimnary
I njunction and noted at Exhibit 71, now marked as PR16), he gave
various reasons why it would not be feasible for Logan residents

to move into scattered site housing: the houses are far away;
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