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Appeal from a judgment of the United States District Court
for the Western District O New York, John T. Curtin, Jutue
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the plaintiffs lack standing to seek declaratory or injunctive
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allegedly racially discrimnatory housing policies

and dismssing all eleven proposed interveners'
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OAKES , Senior Circuit Judce:

The plaintiffs, lowincome mnority individuals, brought
this class action on behalf of all former, current, and future
mnority residents of Buffalo, New York public housing projects
and applicants for federal housing assistance in Erie County, New
York. The original conplaint alleged racial discrimnation and
segregation in public housing and assistance programs. The
district court dismssed the conplaint for lack of standing. The
court also dismssed as noot the clainms brought b; all eleven
proposed plaintiffs-intervenors.

In light of the procedural posture of this case, we nust
resol ve several questiqns of |aw

(1) Whether the plaintiffs and proposed interveners, as |ow
income, mnority residents of the Gty of Buffalo who have
applied for or received rental housing subsidies fromthe Rental
Assi st ance Corporationj of Buffalo (''"RAC'),' have standing to
chal lenge, as raciall | di scrimnatory: (a) RAC s policy and

practice of prohibiti |3 the majority of its rental housing

‘This case preserits many abbreviations. For the reader's
conveni ence, we |ist these acronyns bel ow
PHAS -- Public Housing Agencies
g -- Rent/al Assistance Corporation of Buffalo
el nont -- elnmont Shelter Corporation
BMHA - Buffalo Minicipal Housing Authority
m -- Departmen of Housing and Urban Devel opnent
CDBG -- Comuni Devel opnent Bl ock G ant Program
FHA -- The Fair; Housing Act of 1968
HCDA - Housing land Community Devel opnent Act of 1974
DHCR - New York Division of Housing and Community Renewal
MSA -- Metropoli/tan statistical Area
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subsidies from being used in the suburbs of Buffalo; and
(b) RACs mnority participation outreach efforts.

(2) Whether the plaintiffs and proposed intervenors, as |ow
income, mnority residents of the Gty of Buffalo who have
applied for rental housing subsidies fromthe Bel nont Shelter
Corporation (“Belnonta), have standing to challenge, as racially
di scrimnatory: (a) Belnont's "suburban residency preference"
policy which gives sone suburban residents and workers subsidies
ahead of Buffalo residents: and (b) Belnmont's mix,ity
participation outreach efforts.

(3) Wiether any of these clains are noot.

(4) Whether we have jurisdiction to review the clains
agai nst the Buffal o Minicipal Housing Authority ("BVHA"").

(5) Wiether the plaintiffs are entitled to class
certification on behalf of the various sub-classes.

V¢ nust al so deci de:

(6) Whether, in the event of reversal, we should transfer
this case to another district court judge on remand.

(7) Whether the district court properly dismssed the clains
agai nst state-defendant Richard L. Hi ggins.

We now affirmthe judgnment as to H ggins, dismss the appeal
as to BWHA for lack of appellate jurisdiction, and vacate the

district court's judgnent in all other respects.
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[ . Jurisdiction

The district court had jurisdiction over this civil rights

action under 28 U S.C. gg 1331, 1343(a)(3), (4) (1988), and, over
the state law clains, under 28 U.S.C. § 1367 (SUpp. |V 1992).
Pursuant to a June 2, 1993, published opinion, the district court
granted sunmary judgnent to the Bel nont and RAC defendants

t hereby dism ssing the Belnont and RAC conplaints intheir
entirety on grounds that the plaintiffs |acked standing. Cone<

31/ \L_Kemn, 824 F. Supp. 1113, 1134 (WD. N Y. 1993). [riitir respect

to the BVHA conpl ai nt, the district court dismssed the clains
agai nst state-defendant Richard L. Hggins concerning the federal
projects, severed the cjainms against Hggins pertaining to the
state projects, and held that although the BVHA plaintiffs |acked
standing to pursue declaratory and prospective injunctive relief,
they did have standing to pursue clains for conpensatory damage

for past discrimnation. Id. Finally, the court denied the

plaintiffs' notion for class certification in the BVHA conpl ai nt,

and inplicitly in the 1&C and Bel mont conplaints, O August 19
1993, the district court dismssed the clains against H ggins and
certified, as final ung er Fed. R CGv. P. 54(b), the judgnents
against all defendants except the BWVHA and the Gty of Buffalo in
the BHHA matter. Coner v. Kenp, No. 89-1556 (WD.NY. Aug. 19,
1993) (order granting e of final judgnent on to certain

defendants). On Septe er 9, 1993, the plaintiffs and the

interveners filed a rgw notice of appeal fromthis order. On
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November 5, 1993, the court issued an order O clarification
which stated that its June 2, 1993, judgment had denied the
notions of the interveners as moot. ©On November 9, 1993, the
intervenors filed a notice of appeal fromthe Novenber 5 order.
Thus, pursuant to 28 U .S.C. 5 1291 (1988), this COUJ’'t has
jurisdiction over all of the plaintiffs' and interrenors' clains
except those against BVHA and the Gty of Buffalo in the BVHA
conpl ai nt.
1. Background

This case presents the substantive issue of racial
di scrimnation and segregation in housing. Specifically for us,
this case presents an instance where the court house doors have
remai ned closed to individuals and simlarly situated individuals
who have presented '*a significant and serious claimof racial
discrimnation in the local admnistration of a public housing
program|' Comer v, Kenp, ?10. 92-6247 (2d Gr. Jan. 13, 1993)
(order affirmng judgnent of district court denying plaintiffs
motion for a prelininary injunction).  To understand how the
court house doors have remained closed to these individuals, it
I's helpful to understand the statutory and regul atory foundations
as well as the institutional structures that have given rise to
this rancorous law suit. Al though nany of these background facts

have been set forth in the lower court's opinion, Comer v Kern

824 F. Supp. at 1116-19, we find it necessary to expand upon,

although in part to duplicate, them V& do not review the facts



underlying the plaintiffs' dispute with BVHA except as they
touch upon the remaining disputes, because, as we have noted
above, we do not have appellate jurisdiction over the dispute
with BVHA.

A Statutory and Regul atory Background

This case involves tw federally subsidized rental housing
prograns for |owincome famlies. The first provides federa
financial assistance to Public Housing Agencies (I'PHAs") to help
finance and maintain PHA owned and operated, |ower-'nc:me public
housing projects. 42 U S.C. 03 1437b-1437d (1988 & Supp. IV
1992). A PHA is "any S,tate, county, nunicipality, or other
governnmental entity or /public body (or agency or instrunmentality
t hereof) which is authdrized to engage in or assist in the
devel opment or operation of |owincone housing." 42 US.C
§ 1437a(b)(6) (supp. Iv 1992). The PHA is responsible for
selecting and assigning tenants as well as for physically
mai ntai ning the projects. Typically, the PHA is a not-for-
profit, municipal corporation which arranges for a separate
agency to adninister t e local, |ower-income housing program

The second, known as the Section 8 Existing Housing Program
("Section 8"), providls subsidies to private landlords. See
Housi ng and Community |Devel opnent Act of 1974 ("HCDA'), 42 U.S.C
5 1437f (1988 & Supp.,IV 1992). Under the Section 8 program
qualifying tenants pa$ a portion of their income to the |andl ord.

42 U.S.C. 0 1437a(a) (1988 & Supp. |V 1992). To raise these
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payments to market level rents, Section 8 authorizes the PHA to
make "assistance paynents" to the landlords by using federal
funds nmade available by contract with the United States

Depart ment of Housing and Urban Devel opnent ("HUD'). 42 U S C
5 1437f (b), (c) and (0).

TO participate in the Section 8 program an eligible famly
applies to a local PHA. The PHA then puts the eligible famly on
a waiting list according to three statutorily mandated sel ection
priorities or preferences: (1) famlies who occu;; substandard
housing: (2) fanmilies who are involuntarily displaced: and
(3) famlies who are paying nore than 50 percent of famly incomne
for rent. 42 U S.C. 9 1437f(0)(3); 24 C.F. R 05 882.219, 887.157
(1993) .* In general, the PHA must place applicants who qualify
for a federal preference on the waiting |ist ahead of applicants
who do not. The PHA, however, "nust apply the Federal
preferences in a manner that is consistent wth," (1) Title VI of
the Gvil R ghts Act of 1g64;42 U S.C. 55 2000d to 2000d-7
(1988) (non-discrimnation in federally-assisyed prograns); Title
"Xl of the Gvil R ghts Act of 1968 (the "Fair Housing Act" or
"FHA' ) , 42 U.S.C. gj 3601-3631 (1988 & Supp. 1V 1992); and ot her
equal opportunity legislation, rules, and reguiatlons: (2) "the
sel ection and participation provisions of 5 882.209 (including

limtations on the use of local residency requirenments and

"All citations to CF.R are to the year 1993 unl ess
ot herw se i ndicat ed.
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preferences contained inng 882.209(a)(4)(i)):" and (3) other
applicable regulations. 24 C.F.R 4 882.219(b)(l), (3). And, of
course, the PHA nust adm nister these preferences in a nmanner
that is constitutional.

HUD argues that thei HCDA 1992 anendnent gives PHAs
discretion to adopt a |okal preference in addition to the
mandatory federal preferences. 42 U S C 5 1437f(0)(3). See
also 24 C.F.R 55 882.209(a)(4), 882.219(b)(2) (iii). According
to HUD, although Section 8 assistance is "portablt," "Lhe Act
restricts '"portability' "during the first 12 nonths after a non-
resident's receipt of a sistance" in order “"to help PHAs neet the
housi ng needs of their j,ocal residents, and to discourage
"waiting list shopping.'" Brief of Appellee-HUD at 9 (citing
H R Conf. Rep. No. 760, 102d Cong., 2d Sess- 90 (1992),
reorinted in, 1992 U S.C.C.A N 3281, 3370). To support this

argunent, HUD quotes this section of the Act, as anended in 1992:

any famly not living within the jurisdiction of a public
housi ng agency at the time that such famly applies for
assi stance from such agency shall, during.the 12-nonth
period beginning upon the receipt of any tenant-based renta
assi stance nmade avail able on behalf of the famly, use such
assi stance to req3 an eligible dwelling unit located within

the jurisdiction serred by such public housing agency.

42 U.S.C. § 1437f(r)(i)/ (1988 f supp. |V 1992). HUD also rem nds
us that, under the Act a PHA

may provide for c rcumstances in which fanmlies who do not
qual ify for [a Fe eral preference]  are provided assistance
under ¥h|s subset | ion before fam'lies who do qualify for

such preference, except that not nore than 10 percent .
of the famlies who initially receive assistance in any |-
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year period . . . may be famlies who do not qualify for
such preference.

42 U.S.C. g 1437f(0)(3)(B) (1988 & Supp. 1V 1992) (enphasis
added). Furthernore, HUD authorizes PHAs to apply non-federal
preferences in such a way as to give applicants, who qualify for
both a federal preference and a |local preference, priority over
federal preference holders who do not qualify for a |ocal
preference. 24 C.F.R 05 882.219(b)(2) (iii) (A,
887.157(b)(2)(iii)(A. HUD argues that, under the appropriate
ci rcunstances, HUD nmay assist a famly which does not qualify for
a federal preference, before it assists a fam |y which does
qualify for a federal preference, but which does notlive in the
applicable housing jurisdiction at the tinme of application. At
the same time, however, a famly that lives within the
jurisdiction of the P-1A at the time of the application can
continue to rent a unit anywhere in the State or netrQditan
statistical area.

As each fanmily noves off the waiting list to participate in
the Section 8 program the local PHAs issue the famly a
"certit irate" or |lvoucher"” which entitles themto "assistance
paynents" in the manner described above. "“Certificate" and
"voucher" systens are substantially simlar: the prinary
difference between the two is the method of calculating how nmuch
rent a participating fanmily nust pay, and significantly, prior to
July 2, 1990, certificates were not permtted to be used outside

the | ocal PHA market area. Roth certificates and vouchers are
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"portable," that is, section 8 subsidies are not |inked to the
rental unit. Thus, once the local PHA issues the certificate or
voucher, the recipient famly may carry the certificate or
voucher fromits chosen apartment to the next apartment so |ong
as the landlord participates in the program and the apartnent "is
within the same State, or the sane or a contiguous Metropolitan
statistical area as the nmetropolitan statistica area Within
which is located the area of jurisdiction of the public housing
agency approving such assistance." 42 US.C J 14 7f(r)(lj. The
famly conveys the cer,ificate or voucher, together with the
famly's previously degermned rent contribution, to the landlord
who then presents the +ertificate or voucher to the PHA which
pays the bal ance of the rent. HUD then reinburses the |ocal PHA
42 U.S.C. 88 1437f(b), (0). The PHA enters into an Annual
Contributions Contract with HUD which provides for the paynent of
adni ni strative fees by’ HUD to the PHA.  In connection with this
contract, the HA mst submt an Adm nistrative Plan and an Equa
Housi ng Qpportunity Plan describing the admnistrative details of
the Section 8 program and its conpliance with federal and state
equal housing requireaents. 24 CF. R 5 882.204(b)(l), (3). As
part of its Administrative Plan, the PHA nust describe the
geographic area that its programserves. 24 CFR

§ 882.203(b)(3); see also 24 C.F.R 5 887.61. As part of its
Equal Housing Cpportunity Plan, the PHA nust describe its

policies and procedures for (1) "[Olutreach to eligible
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famlies," (2) achieving the participation of qualified |andlords |
both "outside areas of |ow income or ninority concentrations,
and | Voutside the local jurisdiction in any area where the PHA is
not legally barred fromentering into contracts,"

(3) "[s]electing famlies for participation wthout

discrimnation because of . . . race," and (4) "[alssisting

housi ng Voucher hol ders who allege that illegal discrimnation is
preventing them from leasing suitable units." 24 CFR

§ 887.59.

HUD uses netropolitan statistical areas ("MSAs") to
del i neate PBA nmarket areas. 53 Fed. Reg. 36,701 (1988); see also
24 C.F.R § 888.113. Using this system BUD identified all of
Erie County, including the City of Buffalo, as a single housing
market. Notwithstanding this fact, BUD has established two
Section 8 prograns within Erie County.

HUD aut horized the Gty of Buffalo, as a PHA to operate a
Section 8 program Buffalo then contracted with RAC to
admini ster the program HUD al so authorized the Town of Anherst,
as a PHA, to operate a Section 8 programon behalf of the 41-
community suburban consortium Anherst contracted with Bel mont
to admnister its Section 8 program

8. The Defendant s/ Appel | ees PBAs and Admi ni stering
Entities -- An In-Depth EXZUU nati On

L. Buffalo and RAC
RAC is the not-for-profit corporation Which has contracted

with the Gty of Buffalo, as the PHA, to administer Buffalo’'s

10
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Section 8 program  Over ninety percent of the househol ds which
RAC services are mnoritk househol ds.

RAC maintains a waiting list of eligible households who have
applied for RAC adnministered housing assistance. As of August
1990, RAC conbined its waiting list with that of BWHA
Accordingly, RAC automatically places a person applying for RAc
housing on BVHA's waiting list and visa versa. The
adm ni strative agent chooses the applicant by the date of
application with priority given to those applicant, who claim a
federal preference. As of late Cctober 1990, the waiting list
cont ai ned over 7,000 applicants, seventy-percent of whom cl ai ned
a federal preference. According to RAC, ~[b]Jased on our current
rate of turnover in the program it would take at |east nine
years for all of the applicants claimng federal preferences to
be offered assistance by RAC. An applicant who did not claima
federal preference, but who was otherwise eligible for the
program woul d have virtually no likelihood of receiving housing
assi stance because the number of applicants who neet the federal
preference is always 1 rger than the nunber of availableunits.
Accordingly, an applicynt who does not qualify for the federal
preference as a practi al matter would never be offered
assistance." Affidavi of George Fanelli in Support of RAC s
Mtion to Disniss, for. Summary Judgment, and in OppOSitiOn to
Mtion for Class Certification, comer v Kenmm No 89-1556
(WD.NY. filed Nov. 9, 1990) ("Fanelli Aff."), at 5 P 17. Once

11
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the agent chooses an applicant fromthe waiting list, RAC
provides the applicant with either a voucher or a certificate.
The plaintiffs challenge only the certificate programas racially
di scrimnatory.

Since 1975, under the Community Devel opment Bl ock G ant
("CDBG') program HUD has paid inexcess of $269 nmillion to the
Gty of Buffalo, which has used the funds to pay all or part of
its housing code enforcement program As conditions to receive
CDBG funds, the grantee nust (1) IVaffirmatively ftither fair
housing," 42 U.S.C. 5 5304(b)(2) (1988 L SUpp. |V 1992);

(2) admnister the grant in conformance with Title Il of the

Gvil Rights Act of 1964, The Public Acconmodations Act, 42

U S.C. 8§ 2000a to 2000a-6 (1988); 42 U.S.C. §f 2000d to 2000d-7

(non-discrimnation in federally-assisted prograns): and the FHA

42 U S.C. 05 3601 - 3631; and (3) submt an annual perfOQ'ImCe

report for HUD's review, 42 U S.C § 5304(e) (1988). This report

nust address the CDBG recipient's conpliance with Title VI and

Title VIII, and the recipient's efforts at nmeeting the statutory

obligations to pronote fair housing under 42 U S.C. 5 5304(b)(2).
2. Anher st and Bel nont

HUD has authorized the Town of Anherst, as a PKA to Operate
the Section 8 program on behalf of the Erie County PHA
consortium  The Erie County PHA CONnSOrtiU.m Conprises 41

muni ci palities which surround the Gty of Buffalo, but does not

12
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include the Gty of Bufkalo itself or the conmunities of Kennore
or Wl es.

In 1977, Amherst contracted with the not-for-profit agency,
Belmont, to adm nister the suburban Section 8 program on behalf
of the consortium  The Belnmont Section 8 programis in some ways
simlar to the RAC Section 8 program Belmont is directly
responsible for the daily admnistration of the Erie County
consortiums Section 8 prograns and for the selection of program
participants pursuant to federal and state law.  "2ner.t also has
established a waiting |list because there are nore applicants to
it for Section 8 subsi ies than there are funds available f or
assistance. 24 C F.RF1)O8 882.209(a)(7), 887.153. Regarding the
sel ection process, Bel &nt nust adhere to the same regul ations
governing federal preferences as RAC. See also 24. CFR
00 882.219, 887.157. Belnont also pronotes housing devel opnent,
construction of afford.ble homes and apartments, and supervises
t he managenent of subsidized apartnments.

Unli ke RAC, howev r, in addition to the federally nandated
preference structure, Belnont awards a local preference to

applicants who |live 0

on the grounds that such a preference is permtted by statute and
the HUD regulations. ,42 u.s.c. ii 1437f(0)(3) (B); 24 CF.R

work in one of the consortium communities

5 882.219(b) (2)(iii)(4). consequently, Belmont ranks applicants

on its waiting list for Section 8 assistance as follows:

(1) applicants who cfiimboth a federal and a local preference,

13



(2) applicants who claimonly a federal Preference,

(3) applicants who claimonly a |local preference, and

(4) applicants who do not claim a preference. See Affidavit of
El i zabet h Huckabone in Support of Belnmont's Mtion to D smss,
for Summary Judgment, and In opposition to Mtion For O ass
Certification, Comer v. Kemn, No. 89-1556 (WD.N.Y. filed Nov. 9,
1990) ("Huckabone Aff. 1") Attachment 1 at 4-5 1 11.  Belnont
then selects applicants fromwthin each category based on the
date and tinme of application. Id at 5, q 12.

The plaintiffs contend that Belnont's |ocal preference
structure has prevented ninorities frommoving to the suburbs.
Brief for Appellants at 21. Belnmont and HUD argue that the
consortiumis nerely establishing a preference for individuals
who live or work in a member comunity. Brief for Appellee-HUD
at 12 n.7. Moreover, Belnont contends that, as of March 1991,
the use of a local preference has had no effect because, due to
"the large number of applicants presently onthe waiting |ist"
and the lack of funding, Bel nront has been SeniGng Only the
needi est low inconme famlies in the consortium that is, only
those famlies who are eligible for a federal preference. See
Huckabone Aff. 1 at 5 7 13; Affidavit of Elizabeth Huckabone in
Support of Belnmont's Mdtion to Dismss for Summary Judgnent, and
In Qpposition to Mtion For Class certification, Coner v. Kenp,
No. 89-1556 (WD.N.Y. filed mar. 14, 1991 ("Huckabone Aff. I1")
at 2, 7 4.

14
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3. BHEA

W save a conside4(ation of the BWHA facts for the end of
this opinion where we treat the district Court's decision as to
Richard L. Higgins.

I11. Procedural Bistoq

On Decenber 4, 1989, (1) the Buffalo League of Public
Housi ng Tenants, and (2) several |owincome mnority individuals,
Jessie Comer, Jewel Culverhouse, Hazel Gines, Yvonne Primm
Rosemary Comer, Matilda Santiago, Rosetta Weden, & ld Annette
McCutcheon (the "named|plaintiffs*), individually, and on behalf
of all persons simila;rly situated, filed a conplaint alleging

racially discrimnatory housing policies and practices. See

Complaint, Comer v. Kemp, No. 89-1556 (WD.N Y. filed Dec. 4,
1989) ("Original Conplaint"). On February 20, 1990, they filed a
notion for class certification. The defendants naned in the
original conplaint were: Jack Kenp, in his official capacity as
Secretary of HUD;, HuD; the Buffalo Minicipal Housing Authority
("BVHA") : the city of |Buffalo, New York: Janes D. Giffin, in his

official capacity. as, mayorof the Gty of Buffalo: Richard L.

H ggins, individuallyfand in his Official Capacity as

Conm ssioner of the N& York state Division of Housing and
Comunity Renewal ("DECRY'); the RrRAc;the Town of Amherst, :Jew
York: and Belnmont. The conplaint asked the court to enjoin the

racially discrimnatery policies and practices in the defendants’

15
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operation of three interrelated subsidized housing programs in
the Buffal o netropolitan area. See original Conplaint.

On July 10, 1990, the United States bistrict Court for the
Western District of New York, John T. Curtin, ~JUdQe, ordered the
plaintiffs to divide their clains into three separate actions and
to file three amended conplaints, "for the purpose of clarity and
to provide a guide for the conduct of depositions to follow on
the class certification issues,'* Coner v.Kenh 824 F. Supp. at
1115 (referring to First Amended Conpl ai nt ,—cemer——%m~ NO.
89-1556 [EIAC] (WD.N.Y. .filed Jul. 23, 1990) ("MC Conplaint" !
First Arended Conplaint, Comer v Kenf) No 89-1556 [ BELMONT]
(WD.N.Y. filed Jul. 23, 1990) ("Belnmont Conplaint"); First

Anended Conplaint, Comer v Kemm, No. 89-1556 [BMHA] (WD.N.Y.
filed Jul. 23, .1990) ("BWHA Conplaint")).

A. RAC Conpl ai nt

Jessie Coner, Hazel Grimes, Yvonne Prinm and Felice Stokes,
i ndividual |y and on behal f of themselves and all those simlarly
situated, (the "RAC plaintiffs"), filed a iirst Amended Conpl ai nt
agai nst HUD and then-HUD Secretary Jack Kenp (the "federal
defendants"); R&2; and the Cty of Buffalo (COleCiVely, the
"RAC defendants"). As HUD points out, current HUD Secretary
Henry G G sneros should be substituted for Jack Kenp. FErief for
Appel l ee-Hud at 17 n.8 (citing Fed. R App. P. 43(c)).

The RAC plaintiffs brought t-do sets of clains against the
RAC defendants bearing cn (1) RAC s alleged unlawful segregation
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and racial discrimnatiin and (2) the CGty's alleged violation of
the CDBG Program In particular, the RAC plaintiffs allege the
followi ng constitutional clains: In the pursuit and/or
admnistration of the policies, practices, and procedures

di scussed above, (1) the Cty of Buffalo and RAC, acting under
color of state law, intentionally (a) deprived the RAC plaintiffs
of their constitutionally-protected property interests wthout
due process of law, and (b) denied them equal protection of the
law in violation of the Fourteenth Amendment; (2) -he. c'edera
defendants, the Gty o .Buffalo, and RAC have intentionally
deprived the RAC pIainiiffs of their right to be free from raci al
discrimnation (a) in the making of.contracts, 42 U S C 5 1981
(1988 & Supp. 1V 1992), and (b) in the. leasing of real property,
42 U.S.C. 5 1982 (1988); (3) the federal defendants, by funding,
approving, and failing;to renedy racial discrimnation in RACSs
Section 8 Program have intentionally deprived the RAC plaintiffs
of their constitutionally-protected property rights w thout due
process of |aw and have intentionally denied them equa

protection of the law ;in violation of U S. Const. anend. V, and
(4) by virtue of E?ACs use of federal CDBG funds for housing code
enforcenent, the City of Buffalo, acting under color of state
law, has intentionally (a) deprived the plaintiffs of their

constitutionally protected property interests wthout due process

of law, and (b) denie4 them equal protection of the |aw

guaranteed by the Foutteenth Amendnent, as well as (c) denied

17
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themrights granted under the HCDA. m RAC Conplaint, 11 126,
124, 125, 127, and 142 respectively.

The RAC plaintiffs raise the following statutory clains as
wel | : (1) the federal defendants, the Gty of Buffalo, and RAC
have nade rental housing unavailable on the basis of race in
violation of the FHA, 42 U . S.C. 0 3604; (2) the federal
defendants, (a) by funding RAC s racially discrimnatory housing
program have violated their statutory obligation to adm nister
the RAC Section 8 programin a manner consistent\-'th the. FHA, 42
U.S.C. 5 3608(d) and (e).(5); and (b) by failing to ensure that
RAC housing is admnistered in a non-discrimnatory manner, have
violated 42 U.s.c. 5 2000d, the FHA, 42 U.S.C. 0 3601, and the
United States Housing Act of 1937, 42 U S.Cl-.88 1437, 1441, 1441la
(1988 & Supp. 1V 1992); (3) the Gty of Buffalo and RX, (a) by
failing to adm nister the RAC Section 8 programin a manner which
prevents or elimnates racially discrimnatory housing practices,
have violated the X-1A 42. US C 0 3608, (b) by excluding the RAC
plaintiffs in the. participation of, and by denying themthe
benefits of this federally-funded program have violated 42
U.S.C. 8§ 200d to 2000d-7, and, acting under color of state |aw,
(c) deprived them of their rights granted under federal |aw,
including, Title VI, the FHA and the United States Housing Act

of 1937. See RAC Complaint, Ty 128, 129, 132, 133, 130, 131, and
135 respectively.
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By virtue of its u e of federal CDBG funds for housing code
enforcenent in the Cjtylof Buffalo, the RAC plaintiffs raise
several other statutory clains including: (1) the Gty of
Buffalo has failed to remedy racial discrimnatory practices of
its Section 8 Programin violation of its duties
to (a) affirmatively further fair housing, HCDA, 42 U S.C
0 5304(b) (2), (b) admnister the grant consistent with Title V
and the FHA, 42 U.S.C. 5 5304(b)(2); (2) the federal defendants
have violated their duty to admnister the programin a manner
which elimnates discri inatory housing practices, 42 US. C
88 3608(d) and (e)(S). See rac conplaint, 1 139, 140, and 143
respectively. 1

Finally, the RAC plaintiffs.-have-alleged that the City of
Buffal o and RAC have violated New York state |awthrough the sane
actions described abovj. RAC Conplaint, 3 136 (citing N.Y.

Const. art. |, 5 11; NiY. Exec. Law 5 296(5) (MKinney 1993 &
Supp. 1994): N.Y. Cv.,Rghts Law, 55 18-a to 19-b (MKinney
1992)).

B. Bel nont  Cor nplLai nt

Jessie Comer and Jewel cul verhouse, individually and on
behal f of thenselves a:;?d all those simlarly situated, (the
“"Bel nont plaintiffs") filed a First Arended Conplaint against
Bel mont, Town of Anherst, and the federal defendants

(collectively, the "Belnont defendants").
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The Belnont plaintiffs raise both COnstituti Onal and
statutory claims with respect to two sets of clainms against the
Bel nont def endant s: (1) Belnmont's alleged unlawful segregation
and racial discrimnation and (2) the alleged violation of the
CDBG Program The Belnont Conplaint is identical to the RAC
Compl ai ndonpare RAC Conplaint, 91 123-138 with Bel nmont
Conpl aint, qgq 96-111, except in a few instances regarding the
federal CDBG grant program cornDare RAC Conplaint, |i 139-146
with Bel nont Conplaint, 91 112-116, Wwhich we now ,..-~m-ate:

(1) the Town of Anherst and the federal defendants have failed to
adm ni ster the cDBG programin a nmanner that affirmatively
furthers fair housing, in violation of the HCDA, 42 U S C

f 5304, and the FHA 42 U.S.C. §f 3608(d)- and (e): (2) the
federal defendants have violated the HCDA, 42. U S.C. 0 5304, and
the FHA, 42 u s.c gg 3608(d) and (e), by failing to renmove the
Consortium s non-federal, |ocal preference.See Bel nont

Conpl ai nt, 4q 112-113.

C Procedural Summary

On Novenber 9, 1990, the federal defendants filed notions to
dism ss the MC, Belnont and BVHA conplaints for |lack of scanding
and in opposition to the notion for class Certification. The
other defendants filed sinilar notions. oOnJune 3, 1991, =?,e
district court heard oral argunment on these notions. On Tune 2,
1993, alnost two years after oral argunent was heard, and aver

two and one-half years after the defendants filed notions ta
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dismss, the district cburt dismssed the various conplaints for
| ack of standing and noot ness.
| V. Standard of Review
This case, insofar as it involves the RAC and Bel nont

conplaints, cones beforle us on the district CourtGs grant of the
defendants' mnotion to dismss the complaint for lack of standing
and for sumary judgnent. Fed. R Gv. P. 12(c), 56(b), and
56(c); RACs Mtion to Dismss, for SUmmary Judgnent, and in

Qpposition to Mtion for Class Certification, Carn& v Kenp No.

89-1556 (WD.N Y. filed Nov. 9, 1990); Belmont’s \ptjon to
Disnmiss for Summary Judgment, and In QppOSitiOn to Mtion For
No. 89-1556 (WD N Y. filed
Nov. 9, 1990); see alsc Comer v. Kenp, 824 P. Supp. at 1119, 1134

(granting, inter alia, summary judgnent to the Belnmont and RAC

Class certification, ¢

defendants). W review the grant of a notion to dismss or
summary judgnent de novo, accepting as true the factual
al l egations of the RAC and Bel nont Conplaints, see e g

g 7

Leatherman v. Tarrant Countv Narcotics Intellisence and

Coordination Unit, I U.S. - -, 113 & . 1160, 1161

(1993) (motion to dismiss); Scmare D Co. V. N agara Frontier

Tariff Bureau, Inc., 476 u.s. 409, 411 (1986), and draw ng

i nferences based upon|these allegations in the |ight nost

favorable to the RAC ad Belnont plaintiffs. Scheuer v. Rhodes,

416 U. S. 232, 235 (1974); (ranae lake ASSQCS . Inc. V.
Kirknatrick, 21 F.3d 1214, 1217 (2d Cr. 1994); LUE AFI-CIQ
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Pension Fund v. Herrmann, 9 F.3d 1049, 1052 (2d Gr. 1993). W
affirman award of summary judgment if the nmoving party can
denonstrate that "there is no genuine iSSUe as to any materi al
fact and that [it] is entitled to a judgnent as a matter of law ™
Fed. R Gv. P. 56(c). "Thus, summary judgnment is warranted
where the non-nmoving party has no evidentiary support for an
essential element on which it bears the burden of proof.' Qanae

Lake, 21 F.3d at 1217 (citing Celatex Cork v Catrett, 477 U.S.

317, 322-23 (1986)). Additionally, we review de the

questions of standing and nootness because they are questions of

| aw.
v. Standi ng
Article- 111 of the Constitution. provides that "[t]he
judicial Power- shall extend to & Cases . . . arising under this

Constitution [ or] the Laws of the United States.” U S. Const.
art. 111 0 2 (enphasis added). Accordingly, the Supreme Court
has interpreted this affirmative grant of jurisdiction to all
cases arising under the constitution or federal'statutes as a
limtation of federal court jurisdiction to cases. Alen v.
Wiuht, 468 U.S. 737, 750 (1984) ("Article IIl of the

Constitution confines the federal

courts to adjudicating actual
'cases' and 'controversies"').

. ) . Y 8 ..
TO deternine just what constitutes a | Case"@arising under
the Constitution or laws of the united States, the Supreme Court

has devel oped a nunber of doctrines. Foremost among these is the
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doctrine of standing. $his doctrine delineates the plaintiff's
ability I*to i nvoke the power of a federal cOut.? &

Courts have divided the question of standing into a two-
tiered inquiry which includes (1) three constitutional mnim and

(2) prudential considerations which may limt judicial review in

some circunstances. H.a . a kson v. Okal oosa County, 21 F. 3d

1531, 1536 (11th Cir. 1994) (explicating the body of caselaw on
the question of st andinb). The three constitutional mnina are
that: (1) the litigant suffered a personal injug-br threat of
injury: (2) the injurﬁ} fairly can be traced to the action

chal lenged: and (3) the injury is likely to be redressed by the

requested relief. Eu., Northeastern Florida Chanter of the

‘ Contractors of Am v. Ctv ofJacksonville, ___
UsS -1 -] 113 S . 2297; 2301-02, (1993):-i MalTev Forue

Christian College v. Americans United for Senaration of Church

and State, Inc., 454 U?s. 464, 472 (1982); Ansat Cable v
Cablevision of Connecticut, 6 F.3d 867, 873 (2d Gr. 1993);

Hel dman v. Sobol, 962 F.2d 148, 154 (2d Cr. 1992); LamOnt v
Wods, 948 F.2d 825, 829 (2d Cir. 1991). These constitutional

mnim are assessed as|of the time the lawsuit is brought. Luian

V. Defenders of Wldlite, - U.S. -1 - n4 112 S C. 2130,

2141 n. 4 (1992) (citing Newman-Greenlnc v Al fonzo- Larrain,

490 U.S. 826, 830 (1989)); Robidoux v. Celani, 987 F.2d 931, 938
(2d Gr. 19931
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In Jacksonville, the Supreme court laid out what it neans by

each of these three constitutional ninima. The injury m ninum
signifies "an invasion of a legally protected interest that is
'(a) concrete and particul arized, and (b) actual and inm nent,

not conjectural or hypothetical.'" Jacksonville, - US. at

-, 113 S. . at 2302 (quoting_luian, - US at -, 112

S. . at 2136 (citations, footnote, and internal quotation narks
omtted)). The causation mninmum signifies a "Causa

rel ationship between the injury and the chall enged Lon;uct,' @t hat
is, "the injury 'fairly can be traced to the challenged action of
the defendant,' and has not resulted 'from the independent action
of some third party not before the court.'" Td. (guoting.Sinon
v. Eastern Kentuckv Wlfare Rghts Oqg. # 426 U S. 26, 41-42
(1976)). The redressability mninum ensures that the "'prospect
of obtaining relief fromthe injury as & result of a favorable

ruling' is not 'too speculative."" 1d. (quoting Allen v. Wi aht
468 U.S. at 752).

"If these constitutional mnima are satisfied, a court may
neverthel ess deny standing for prudential reaSOnS.” Lanont, 948
F.2d at 829. However, congressional |egislation my expand
standing to the full extent permtted by Article 111, thereby
proscribing judicial exercise of prudential considerations.

d adstone, Realtors v. Village of Sellwood, 441 U.S. 91, 100
(1979) .
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As already apparent, this case presents a nyriad of clains
agai nst federal, state, and local government officials as well as
agai nst various federal and state housing authorities. These
clains include both constitutional claims and statutory clains
under Title VI, Title VIIl, and the United States Housing Act.

For federal courts to have jurisdiction over any of these clains,

only one named plaintiif need have standing with respect to each

claim Y laeof A ' i tan Hous. Dev.
corr.. 429 U.S. 252, 2 3-64 (1977). :

Nonet hel ess, the istrict court held that none of the naned
plaintiffs had alleged facts sufficient to establish the injury

in fact mininma of the !rticle 1l test. Coner v. Kemm, 824

F. Supp. at 1120. The court also held that even if-the
plaintiffs did allege facts sufficient to establish injury and
causation, they have not met the standard to be heard on a claim
for injunctive or declaratory relief. 1d. V& now hold that the
RAC and Bel nont plaintrffs do have standing to bring Suit against
their respective defendants and vacate the judgnent'of the

district court dismissling the RAC and Bel mont Conplaints. we
take each conplaint in turn.
A RAC Conpl ai nt

W examine the ‘'estion of the RAC plaintiffs' Article |11

standing first with 7 spect to the statutory clainms and then with
respect to the constilutional cl ai ns.
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1. Statutory Standi ng Underthe PBA

The RAc plaintiffs allege that RX' S policies, practices,
and procedures have created and continue to perpetuate racial
discrimnation within the federal Section 8 certificate program
Specifically, the rRiG plaintiffs allege that the Section 8
program as administered in Buffalo is racially discrimnatory
because the wunlawfully restricts the use of Section 8
certificates to the Gty of Buffalo (the "Section 8 Cainl) and
fails to conduct adequate affirmative outreach to Lonom cally
di sadvantaged mnorities as required by 24 CF. R § 882.207 (the
"Qutreach daint). RX Conplaint, 19 70-80. Accordingly, the
RAC plaintiffs argue that RAC s policies, practices, and
procedures inpede economcally disadvantaged mnorities from
moving to and residing in suburban nei ghborhoods surrounding the
aty of Buffalo. RAC Complaint, 17 I-3.

RAC argues that its Section 8 program does not restrict
participants to the Gty of Buffalo. Rather, RAC contends that
its policy is to give any certificate holder, who wshes to |ive

outside the city linits, a voucher, subiect to availability

whi ch could be used in any PHA operating a voucher program
Bel nont, for instance. Fanelli Aff. at 6, 99 20-23; RAC s Answer
10 First Anmended Conplaint, conmer v. Kenp, No. 89-1556 (WD.N.Y.

Sept. 5, 1990) at 6, 9 29. If no vouchers were available, t hen
RAC woul d place the certificate holder on a waiting 1ist and

woul d issue a voucher as soon as one Wth the correct nunber of
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bedr oons becane availab €. Fanelli Aff. at 6-7;, 1 22. Finally,
RAC contends that this éntire claim has been nooted by a July 2,
1990, HUD notice to all Section 8 PHAs directing them to advise
certificate holders that they nay nove not Only within the sane
MSA of the PHA but into a contiguous MSA- On RACs notion to
dismss, the district court found (1) that RAC was in conpliance
with Section 8 rules and regul ati ons because "by August 1990,
certificates issued by RAC could be used anywhere." Coner v.
Kemu, 824 F. Supp. at 1123, and (2) TIAC s Outreal’efiOns [ ar €]
in conmpliance with HUD% outreach regul ations, and that the RAC
plaintiffs were well agguainted with RAC s prograns before

initiating this suit and suffer no palpable injury as a result of
RAC s outreach efforts.” [Id. at 1128

To the extent that the.plain~iffS'~' C ~ainS invoke the FHA we
need only exanine the onstitutional mninma of injury, causation,
and redressability bet 3guse

"Congress intended standing . . . to extend to the ful
limts of Art. 11171 and . . . the courts accordingly |ack
the authority to create prudential barriers to standing in
suits brought under that section. Thus the sole requirenent
for standing to srle under [the FHA] is the Art. Il mnim
of injury in fact; that the plaintiff allege that as a
rpsult of the deflendant's actions he [or she] has suffered

| 'a distinct and pal pable injury."”

Havens Realtv Corp. v.| Coleman, 455 U.S. 363, 372 (1982) (quoting
d adstone, 441 u.s. ay 103 n.o, and Warth v. Seldin. 422 U.S

490, 501 (1975)). n1n light of the clear congressional purpose

in enacting the (ruaj, and the broad definition O 'person

aggrieved' . . . ‘person(s] Who clainf] to have been injured by a
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di scrininatory housing practice,' ha(ve] standing to litigate
violations of the [FHA. . . . Congress hats] given residents of
housing facilities covered by the statute an actionable right to
be free fromthe adverse consequences to themof racially
discrimnatory practices directed at and imrediately harnful to
others." \Mrth, 422 US at 512-13;° €ealso Rasin v. Harrv
Mackl ow Real Estate Co., 6F.3d 898, 904 (2d Cir. 1993) ("Gven

the private attorney general provision in section 813(a) of the

[FHA] and the Supreme Court's holding in Havens R-Alf::\W

newspaper readers had standing to chall enge newspaper ad that

excluded African-American nodels); Mchigan Protection and
Advocacv Serv., Inc., v, Babin, 18 F. 3d 337, 344 (6th cir.1994)

("Congress intended [FRA] 0 3604 to reach a broad range of
activities that have the effect of denying-housing opportunities
to a menber of a protected class. . . . Wen Congress anended
[FHAI § 3604(f) in 1988, it intended the section to reach not
only actors who were directly involved in the real estate
business, but also actors who directly affect the availability of
housing, such as state or |ocal governnments") (citing H R Rep.

NO. 711, 100th Cong., 2d Sess. 22 (1988), reurinted in 1988

US CCAN 2173, 2183) (other citations onmtted); Gawh
Horizons, Inc. v. Delaware Countv, Pa, 983 F.2d 1277, 1282 n.6
(3rd Gr. 1993) (citing Irafficante v. Metrooolitan Life Ins.

3Section 812, previously codified at 42 U S C. 9 3612 and

referred to in Warth, has been repeal ed and replaced by 42 U S.C
0 3613 (a).
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CO., 409 U S 205, 208-1b (1972) and_( adstone, 441 U S. atl02-
09); South-Suburban Hous. ctr. v. Geater South Suburban Bd. of

Realtors, 935 F.2d.868, 878 (7th Cr. 1991) ("the sole

requirenent for standing to sue under [the FHAl is the Art. 111

mning"), cert. denied, ___ US -, 112 s. Ct. om1 (1992).
In summary, W th respect to the FHA clains, we accord the
RAC plaintiffs, as well as the Belnont plaintiffs, the broadest

possi bl e grounds for standing.

Now, turning to the nerits of the argunents, kither RAC s
contentions nor the disgrict court's reasoning neet the
plaintiffs' challenge. |Each named plaintiff, Jessie Coner, Hazel
Ginmes, YvonnePrimm and Felicia Stokes, points to several
legally protected int erésts that have been invaded, and each
all eges that the RAC defendants have invaded these legally
protected interests. For exanple, each plaintiff alleges that
RAC violates the FHA by failing to adm nister RAC housing in a
non-di scrimnatory nmanner. Under the Gvil R ghts Act of 1964,
t'[n]o person in the United States shall, on the ground of

race . . . be excl uded:jfrom participation in, be denied the

benefits of, or be subjected to discrimination under any program

or activity receivi ng!; %ederal financial assistance." 42U S.C
0 2000d. Each naned p aintiff alleges that she is a [ owincone
bl ack resident of a pu lit housing project in Buffalo. Each

al l eges that she was €. igible for and applied for RAC housi ng.

Primm and Stokes alleg,|l that they were specifically told that
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they could not use their Section 8 voucher or certificate outside
the Gty of Buffalo. Deposition of Yvonne Prinmat 49, Comer v.
Kern., No. 89-1556 (RAC) (Sept. 6, 1990) ("Prinm Depositionl @;
Deposition of Felicia Stokes at 9, 35, Comer v KenD No. 89-1556
(RAC) (Sept. 6, 1990) ('°Stokes Deposition"). Coner testified
that RAC gave her little information about RAC housing, and
"[What little | heard of, | picked it up fromfriends."
Deposition of Jessie Comer at 42, Comer v Kend No. 89-1556
(RAC) (Sept. 5, 1990) ("J. Comer Deposition of 9/>/90'*)'. Primm
and Coner allege that they were given @ Section 8 fact sheet

whi ch gives no information that the voucher or certificate could
be used outside the Gty of Buffalo. In fact, the second
paragraph of the fact sheet plainly states: *' TAB-Purpose of
these (Section 81 prograns is to ensure decent, safe, and-

sanitary housing in privately owed buildings inthe Gtv of

Buffalo.'® Undated Rrac Section 8 Fact Sheet, Brief in Opposition
of Mbtion to Dismiss, Exhibit P, Comer V. KenD No. 89-1556
(WD.N.Y. Jan. 9, 1991) (enphasis added). Comer and Gines
allege that they were given no information at all in violation of
HUD regulation, 24 C.F.R 0 882.207 (RAC failed to "nake known to
the public, through publication in a newspaper of genera
circulation as vdell aS through mnority nedia and other suitable
means, the availability and nature of housing assistance for

| ower-incone famlies"). In fact, Gines was denied housing

because she was purportedly ineligible. Finally each naned
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plaintiff demands injiunctive relief; assumng that the RAC
plaintiffs can prove itheir case, the court can provide such
relief. Therefore these clains are redressable.

In short, each named plaintiff has standing to bring suit
agai nst the RX defendants pursuant to the FHA because, according
to each naned plaintiff, the RAC, a "program. . . receiving
Federal financial assistance," admnisters its certificate system
and waiting list in a way that allegedly (1) has denied Coner,
Gimes, Primm and Stokes the benefits of the Sect& 6 program
(2) has excluded Coner, Gines, Prinmm and Stokes from
participation in the&e prograns, and (3) has subjected Cormer,
Gimes, Prinm and Stokes to racial discrimnation in violation
of the FHA and applicable civil rights laws. Thus, each named
plaintiff.has alleged-facts that denonstrate that the RAC
def endants have invaded a legally protected interest and that
such injury is redressable by injunctive relief. For simlar

reasons, we find thatthe named plaintiffs have standing to bring
suit on their CDBG clai m

Furthermore, t e clainms are not nmooted by the introduction
of a July 2, 1990,: D notice to all Section 8 PHAs directing
themto advise cert ficate holders that they may nmove within the
same MBA of the PHA or a contiguous MSA. |f RAC fails to
communi cate this in onnation to the economcally disadvantaged
mnority certificat holders, then RAC still is in violation of

civil rights laws. | Havens., 455 U.S. at 372-74 (holding that a
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black "tester,|' posing as a renter to collect evidence of racial
steering practices in housing, had standing to seek danmages
because the FHA conferred the legal right t0 be given truthful

i nformation about housing availability); See also tuian, - U S
at ___n4, 112 s. ct. at 2141 n.4; Robidouy, 987 F.Zd at 938);
Lnfra section VII of this opinion (dealing wth nootness).

In sunmary, we hold that Jessie Conmer, Hazel Grimes, Yvonne
Primm and Felicia Stokes have standing to bring their statutory
d ai ns agai nst the RAC defendants. L

2. Constitutional. Standing

The case for standing on theconstitutional clainms is nore
difficult only because we nust consider not. only the three
constitutional mnima but al so.any prudentAal reasons fordenying
standing. W now hold that each RX-plaintiff has standing-to
sue on the constitutional clainms as well."’

Take Felicia Stokes, for exanple. Stokes is an African-
&nerican woman resident of federally subsidized rental housing
admini stered by RAC. She alleges. that she-was deprived of the
opportunity to obtain RAC housing in the suburbs. According to
her deposition, she first heard about RAC housing assistance

sometine in 1988. Stokes Deposition at 7. onApril 28, 1989,

‘“Wth respect to the substantive standards, the plaintiffs
constitutional clains also require proof of intentiona
discrimnation, but their statutory clains can succeed by show ng
di sparate inpact, which is assessed in accordance with "Title
VII'S_burden-shiftln? anal ysis." orance Lake, 21 F.3d at 1227
(explicating the difference between the COnStitUi Onal and
statutory standards).
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she applied for a Sect/ion 8 subsidy. She received the subsidy
after only two nonths because a fire in her apartnent
involuntarily displaced her, qualifying her for a federa

subsidy. At a housing orientation session, RAC agents instructed
her that she could use her certificate only within the city
limts, and not in the suburbs. RAC agents did not advise her of
the voucher program which coul d be used outside the City. Stokes
Deposition at 34-35. Al though she attended several other

Section 8 briefing sessions, no admnistrator ever-gavzrher any
information of any programs for which she mght be eligible
outside the Cty. Stokes.Deposition at 35-36.

Thus, Stokes' claimis tw-fold: First, the governnent, by
deliberately failing to provide a. free flow of.housing
information, has erected a barrier-that- mkes- it--nmore, difficult
for economcally disadvantaged blacks to obtain a housing benefit
than it is for non-mnorities. See _Jacksonville, - US at
-, 113 S. . at 23103. Second, regardless of whether RAC was
in conpliance with Sebtion 8 rules and regul ations* when HUD
issued its July 2, 1 go, notice that RAC certificate holders were
no longer restricted to the City of Buffalo, see Comer v_ Kemy,
824 F. Supp. at 1123, a fact irrelevant to the question of
standing, see Luian J1 _ UsS at - 3.4 112 s. ct. at 2141 n. 4,

the lack of informat on given to econom cally disadvantaged
mnority voucher andlcertificate holders was intentional and

harned those individuals who subsequently failed to find housing
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in the suburbs. Thus, Stokes not only has two separate and
distinct clains, i.e., a Section 8 Caimand an Qutreach daim
but also two clains which are inextricably interwoven.

The district court found that there was no injury in fact to
Felicia Stokes because although Stokes "'would have liked to"'
live outside the City, she no |onger wi shed to nove to the
subur bs. Comer v. KenD, 824 F. Supp. at 1125-26; Stokes
Deposition at 17. Based on this portion of Stokes' deposition
testinony, the district court sunmarily dism ssed Ar claimfor
| ack of standing because; according tothe court, Stokes
"testified that she is content with the treatment which she
recei ved from MC through the years of her dealings and has no
current desire to nove outside the Gty of Buffal ox'! Coner v.
IzemD, 824 F. Supp. at 1129. The district court's point is this:
Felicia Stokes does not have standing to pursue this litigation
because Suburban Rx housing was and isS available to Felicia
Stokes. Therefore, Stokes has not suffered an injury-

TO make this point, the district court has cleaved the
Section 8 claim fromthe Qutreach Caim In the cleavage, the
theory of the case seeps through the cracks, thereby facilitating
the dismssal of the case

W are not persuaded by this reasoning. First, as we have
stated repeatedly, the question whether Stokes has a Current
desire to live outside the Gty of Buffalo is irrelevant because

standing is measured as of the time the suit is brought. Luian,
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___US at ___ n4 112 S Q. at2141 n-4; Robidouy, 987 F.2d
at 938.

Putting aside the question of timng, we now hold that the
RAC plaintiffs had standing to bring their constitutional clains.
Assum ng, for purposes of this appeal, the truth of the
all egations against MC, this is the story of Felicia Stokes.
She applied for public housing, but received only the information
that the adninistrators chose to share with her. She alleges

that she did not know that she could useher vouch,? to nove

outside the city Iimf s- Furthermore, Stokes contends that RAC
rules and regulationsi in-their admnistration violate the
Constitution because they erect a barrier that nmakes it nore
difficult for econom cally disadvantaged blacks to obtain a

housi ng benefit than 't is for non-ninorities. SeeJacksonville.
___US at -, 113 t. ct. at 2303. "The "injury in fact' in an
equal protection case of this variety is the denial of equal
treatment resultirig fromthe inposition of the barrier, not the

ultimate inability to obtain the benefit." Id. (Citing Tarhrer—v—
Fouche. 396 U S. 346,; 362 (1970)). And, this injury is directly

traceable to the act ' onsl of the ElI AC def endants.

Qur examnation of the other plaintiffs, Comer, Gines and

Prinm Shows similar|problems W th the admnistration of their
housi ng appl i cations At every turn, HUD and RAC agents have

either failed to give ainformation at all, as In the case of

Comer and Grines, orsgave incomplete information aPout housir,g
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availability as in the cases of Primm and Stokes. Furthernore,
each of the naned plaintiffs demands injunctive relief. As we
stated earlier, if the plaintiffs prevail on their clains, the
court can shape such relief. Therefore, the RAC plaintiffs also
meet the redressability mnima.

Finally, the defendants do not provide and we cannot find
any prudential reasons for denying standing to these plaintiffs.
Therefore, we hold that the FUG plaintiffs do have standing to
bring this case on their equal protection clainms. lor-simlar
reasons, we find that the racplaintiffs have standing to bring
Suiton their other constitutional clamsas well. Ve therefore

vacate t he judgnent of the district court with respect to the RAC
Conpl ai nt.
B. Bel mont  Conpl ai nt A

The Belnmont plaintiffs allege that (1) Belnont's |ocal
pref erence inpedes persons who live in the Gty of Buffalo, which
has a hi gher percentage minority population than the suburbs,
from obtaining rental assistance available under Belnont's
program thereby giving subsidies to a disproportionate number or
white suburban residents and workers ahead of mnority city
dwel lers, and (2) the suburban consortiumfails to conduct
adequate affirmative action outreach to mnority househol ds
withinthe Gty of Buffalo. Belnont Conplaint, 9'8 1-3, qy 47-64
(preference claim, |qg 65-74 (outreach claim .
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The district tourf never held that Bel nont's | ocal

preference policy conforns either to applicable civil rights |aws

or to the Constitution. hel d t hat

Instead, the district court

nei ther Jessie Conmer nor Jewel Culverhouse, the two mnority

I ndi vidual s who brought suit against Belnont, have standing

because neither Comer nor Cul verhouse can show injury in fact.

The argument is as follows: @Gven the limted resources

. . . t
avail abl e for Sectionl8 assistance, | a successful Belnont

applicant nust gualif for a federal preference . .-. to have a

realistic prospect fo

KenRl 824 F. Supp.

obtaining Section 8 assistance." Caner v
at11122. Neither Comer

"dermonstrate that thek qualify,

nor Cul ver house can

or that there is any prospect of
future qualification to be on the two lists which offer a

reasonabl e probability of

reaching.the.top." -Id. Therefore.,

nei ther Comer nor Cul verhouse has standing to bring suit against

Bel mont. Belnont's argunment on appeal is a variation of the

HUD- Feder a

We are not persuaded by these argunents.

court's holding below Brief for

Appel | ees at 33- 34.
Assum ng that

nei t her Comer nor Cuverhouse qualifies for a federal

t hen,

pr ef erence,

under current: dmnistration by Belnont, neither plaintiff

reaching the top of the waiting list.
t he Beknont

has much of a &an&pf

Nevert hel ess, def endants cannot defeat the |ega

chal  enge presented by the Bel nont

t he Bel nont

plaintiffs with an appea
program las currently adm nistered.

to
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The FHA provides that under the appropriate circunstances,
HUD may assist a famly which does not qualify for a federal
preference, before it assists a famly which does qualify for a
federal -preference, but which does not live in the jurisdiction
at the time of application. 42 U S C § 1437f(0). The Iocal
preference is subject to various limtations including that its
adm ni stration nust be consistent with the United States
Constitution and with civil rights laws. 42 U S.C 5 3604, 42
U.S.C. 5 2000d. Furthermore, according to the pliln Lxquage of
the HCDA itself, as conditions for receiving federal CDBG funds,
the grantee must (1) “affirmatively further fair housing," 42
U.S.C. § 5304(b)(2); (2) admnister the grant in conformance wth
42 U S.C. g8 2000.a to 2000a-6 (public accommodations); 42 U S. C
88 2000d to 2000d-7 (federally-assisted prOgr==);- and the FHA,
42 U S.C. 55 3601 - 3631; and (3) submt an annual performance
report for HUD's review, 42 U.S.C. 5 5304(e). This report must
address the coBG recipient's conpliance with Title VI and
Title VIIl, and the recipient's efforts at nmeeting the statutory
obligations to pronote fair housing under 42 U S.C. 8§ 5304(b)(2).
Once again, the admnistration of the funds nmust be consistent
with the Constitution as well as applicable civil rights |aws.
In short, Belnont officials nmust adm nister the l[ocal preference

and handle coBG funds in conformance wwth the Constitution and

applicable civil rights |aws.
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Havi ng established the contours of the argunents surrounding
the question of the Belmont plaintiffs' standing to sue the
Bel nont def endants, we now examine this question first with
respect to the constitutional clains, and then with respect to
the statutory clains of the Belmont plaintiffs. W limt our
comrents to standing on the local preference because our analysis
of the Belnont plaintiffs' standing to sue the Belnont defendants
on the outreach claim would be substantially simlar to our

analysis onthe RAC plaintiffs' standing to sue o..'these claims.
1. Constitutianal Standing

A governnent harms minority individuals, and violates the

Equal Protection O ause, accordingly:

When the governnent erects a barrier that nmakes it nore
difficult for menbers of one group to obtain a benefit than
it is for members of another group, a menber of the forner
Hroup seeking tjo challenge the barrier need not allege that
e [or she] would have obtained the benefit but for the
barrier in order to establish standing. The "injury in
fact" in an equal protection case of this var*ety fs,the
denial of equal treatment resulting from the inposition of
the barrier, not the ultinmate inabrlity to obtain the

benefit.
Jacksonville, U S at -, 113 S. C. at 2303. Thus, under
Jacksonville, to show Article Il standing for constitutionally-

protected equal protection clainms, a plaintiff nust allege that
(1) there exists a reasonable likelihood that the plaintiff is i
t he di sadvant aged qLoup (2) there exists.a government-erected
barrier, and (3) thé barrier causes nenbers of one group to be

treated differently from menbers of the other group

See, e-a. .

Turner v. Fouche, 396 U.s. at 362 ("W nay assune that the
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[plaintiffs] have no right to be appointed t0O the . . . board of
education. But [they] do have a federal constitutional right to
be considered for public service wthout the burden of
invidiously discrimnatoc disqualifications"); Citv of R chnond
v. J A Coson Co., 488 U S. 469, 493 (1989) ("The [mnority set-
aside progran] denies certain citizens the opportunity to conpete
for a fixed percentage of public contracts based solely upon
their racel').

In this case, the governnent-erected barrier |'s ne loca
preference, which, the Belnont plaintiffs allege, effectively
bl ocks African-American residents of the Gty fromnmoving to the
suburbs. The Belnont plaintiffs support this argument with
statistics that denmonstrate that while there are many bl acks who
live Wthin the city linmts, many |ess rive in suburban Buffalo
The Belnont plaintiffs also alleged that, as of January 1990,
mnority famlies held only three per Cent of the over 2000
certificates and vouchers issued by the suburban Bel nont
Section 8 Program al though 21 per cent of the famlies on
Bel nont's waiting |ist of over 3,800 households were mnority
famlies. Thus, the erection and application O the |oca
preference acts as a proxy for race which services as an
instrunent to deny mnority individuals the Qpportunity to be
consi dered for suburban housing. Wile a local preference may b
nei ther per se unconstitutional, nor per se unfair, where a

governnent erects a local preference that has the effect of
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filtering only a snalt percentage of mnorities to the locally

preferred area, such governnent

action is suspect to being a
proxy for race and therefore a barrier t0 racial mnorities who

wish to -integrate into suburban life. This allegation is

sufficient to show injury and causation for purposes of Article

[1l standing on the constitutional clainms.

The Bel nont Yhe | OCal

def endant s argue that preference used

by Bel nont operates in a race-neutral fashionl

because] it gives
both white and mnority residents and workers in Llle consortium

comuni ties subsidie ahead of both white and mnority Buffalo

residents." Brief f,;r HUD-Appellees at 31 n.13 (HUD s enphasis).

This argument cannot overcone the constitutional

chal | enge.
Taking the wel | 1pl eaded allegations O the Bel nont

plaintiffs as true, while the local preference may be neutral on

its face, the preference inpermssibly classifies according to

race, thereby transgressing the constitutionally protected rights

of blacks. The Belmont plaintiffs may constitutionally challenge

a state action on the grounds that it omstitues a device

designed to classify individuals as a neans to serve an
:see_ e q., orancre lake 21 F.3d at 1225
(citing Ronald D. R tunda & John E. Nowak, Treatise on

|
Constitutional Law, j2d ed., 0 18.4 (1982)).

I nperm ssi ble end.

As we explain above,

the Belnont plaintijffs allege that the local preference is such s
devi ce.
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The Bel mont defendants al so contend that neither naned
plaintiff has a federal preference. Therefore, as a practical
matter, neither would receive housing assistance and therefore
nei ther-has standing to sue. This situation is analogous to the

one presented to the Suprene Court infga Wpiqversitv of

California v. Bakke, 438 U.S. 265 (19781, "where a twice-rejected
white male applicant (to nedical school claimed that the
University's] adm ssions program which reserved 16 of the 100
places in [each] entering class for mnority [carhidaces), was

inconsistent with the Equal Protection Oause." Jacksonville

- US at -, 113 s. C. at 2302. Several amci curiae argued
that Bakke | acked standing to chall enge the program because he
woul d not have been admitted anyway. Justice Powell, witing for
a majority on this point, explained that "even if Bakke had been
unable to prove that he would have been admtted in the absence
of the special program it would not follow that he |acked

standi ng," because Bakke's injury was the "University's decision
not to permt Bakke to conpete for all 100 places in the class,
sinply because of his race." Bakke, 438 U S at 280-81 n.14.
(opinion of Powell, J.). As stated above, "[t]he 'injury in
fact' . . . is the denial of equal treatment resulting fromthe
inposition of the barrier, not the ultimate inability to obtain

the benefit." Jacksonville, Uus at - 113 S. . at 2303

Similarly, the injuy to the Belnont plaintiffs canot be

defeated by showing that, as a practical matter, the pl allntlffs
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woul d never receive housing assistance anyway. The injury is not
the failure to obtainl housing assistance in the suburbs, but is

the m ssed opportunity to conpete for suburban housing on an

equal footing with the local residents. See Trafficante, 409

U S at 208-12 (holding that a white and a black tenant had
standing to challenge their landlord s acts of discrimnating
agai nst non-white rental applicants); ,m 455 U S at 372-74.

As with RAC, it is not enough to denobnstrate standing on the
strength of a hypothetical plaintiff. The BelmonLgld.intiffs
must show that there is-sonme |ink between the challenged
government action, and their particular injury. They nust also
show that such injue is redressable. W find that both naned
plaintiffs allege facts sufficient to denonstrate the
constitutional mini . W also find that there are no prudentia
reasons for denying standing and therefore conclude that both
named plaintiffs hd,@ standing to sue the Bel nont defendants on
the equal protection clains.

Take Jessie Coner, for instance. Jessie Comer is an
African-Amrerican si gle nother of two children who works
approxi mately threeTdays per week as a substitute teacher in the
Buffalo public sctibol& Deposition of Jessie Comer at 7, Comer
v. _Kernto, No. 89-1556 (Belnont) (Sept. 20, 1990) ("J- Comer
Deposition of 9/20/90%). Until recently, she had been a residen-
of BWHA housing. She has applied to both RAC and Bel nont for a

housi ng subsidy, but has not yet received one. Comer contends
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that she is entitled to a federal preference= Although the
appel | ees contend that they have provided evidence sufficient to
denonstrate that Conmer is not entitled to a federal preference
and therefore that there is no genuine issue of fact on this
point, we disagree. V¥ need not elaborate on this point,

however, because as we stated above, the plaintiffs' lack of a
federal preference does not defeat their standing to challenge
the constitutionality of the local preference. See Bakke, 438

U S at 280-81 n.14. Coner alleges that, althoug-,*shi: knew about
Bel nont' s suburban housing program since the late 1980Cs, she
bel i eved that an applicant had to |ive outside the city limts to
obtain a Belnont subsidy. Wen she learned otherw se, she
applied for a Belmont subsidy in July 1990. Huckabone Affidavit,
Exhibit B; J. Comer Deposition of g/20/90, at 20. Conmer also

al l eges that white suburban applicants who applied for a Bel nont
subsidy after July 1990, such as Ann Pal ner, have al ready
received their subsidy. gee arief for Appellants, Addendum F;
Plaintiffs Response ~ aeinont's Qpposition To Prelimnary
Injunction Mtion, Exhibit 3, Comer v. Kemu,, No. 89-1556
(Belnmont) (letter of 7/9/1991 from Belnont to Pal mer stating that
she had applied for a subsidy and was placed on Belnont's waitinc
list aS O June 27, 1991, and letter of 7/13/1992 from Bel mont tc
Pal mer informing her that she had received a subsidy). At this
time, Comer is honeless, although living with a relative, and

waiting for affordable housing to becone available. Culverhouse
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alleges simlar facts. She too is an African-Anerican single

not her of three chil dren. Cul verhouse and her children lived in

BVMHA housing for about two years, then, for a short tine, they
lived at a battered women's shelter, before noving to a privately

owned, unsubsidized house. Wen her landlord sold this house in

1989, Cul verhouse and her children noved to a Salvation Arny
Shelter. At this time, she applied for both BWMHA and Bel nont

suburban housing. However,

when | filled out nY aPpIicatipn_at that tin, tne iady told
me because | wa not already living in the suburban area,

they could not elp nme. . . . If the Salvation Arny was
located in Arhegst or Tonawanda, it was a different story.

The receptionist took a |ook at the application and handed
it back because she said that they were doing the suburban
areas and | did not live in a suburban area and that | could
not be hel ped, anyway. So, it was like a waste of time to
submit the application because | was living right around the

corner from[th/e Belnont office] in the Salvation Arny
Shel ter.

Deposition of Jewel Culverhouse at 19-20, 25, GCeoser—v—Kemt No.
89- 1556 (Belmont) (Gcr. 11, 1990) ("Culverhouse Deposition”).
Cul ver house and her children now live in the overwhel mngly
mnority-occupied b A Kenfield Apartnents.

In summary, merhold that the named plaintiffs have standing
to sue the Bel mont 4efendants on the equal protection d ains.
For substantially s milar reasons, We hold that the naned
plaintiffs also havl standing to sue the Belnont plaintiffs o
the other constitutional clains as well. V& nowturn to3n

exam nation of the statutory clains.
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2. Statutory Standing

Al though the FHA, by its terms, does Pernit a |ocal
preference, such preference is subject to various limtations
including that its admnistration nust be consistent with the
Constitution and civil rights laws. See.e.0.. 42 USC
§ 5304(b)(2); 42U.S.C. gg 2000a to 2000a-6 (public
accommodations); 42U.S. C. 55 2000d to 2000d-7; 42 U.S.C
55 3601-3631. Therefore, the application of the |ocal preference
is null and void to the extent that the local pre-;rerrcze is
inconsi stent with the Constitution, as we denonstrated suora, or
any of these acts. See (Qranae lLake, 21 F.3d at 1227 (explicating
the difference between the constitutional and statutory standards
in this respect). The Belmont plaintiffs allege that Belnont's
application of the local preference pronotes segregation. |f
true, then the admnistration of Belnont's housing programis in
violation of its own terns. Therefore, all that any specific
plaintiff nust show is that (1) the application of the FHA has a
di sparate inpact on minority resi<dents of the Gty of Buffalo,
(2) he or she is a nenber of the class harmed by the application
of the FXA that is being tienied the benefits accorded under the
FHA because of Belnont's application of the local preference and
(3) he or she applied for and was deni ed housing. Coner and
Cul verhouse have alleged these facts and therefore have Article
1l standing to bring this lawsuit on the Statutory ClaiKLS. W\

need not address the question of prudential concerns as they do
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not apply to standing.under the FHA. For substantially similar
reasons, Coner and Cul verhouse have standing to pursue their

claims under the CDBG as wel | .

In -short, we hold that the Belnont plaintiffs do have
standing to bring this case and reverse the judgnment of the
district court with respect to the RAC and Bel nont Conpl aints.

VI. dass Certification

Nornmal |y, we would analyze the question of nootness before
reviewi ng the question of class certification. But, ror reasons
t hat becone clear, the issues of npotness and class certification
are inextricably interwoven in this case. Before we can
determ ne whether this case,is noot, We mustdeterm ne whether or
not we are dealing with a class action Suit.

The various plaintiffs commenced this action. on behalf of a
class of all naned plaintiffs, and on behalf of all other persons
simlarly situated. Fed. R Cv. P. 23(a) and (b)(2). The RAC
plaintiffs seek injynctive relief on behalf of a sub-class of al
mnority Buffalo re idents who are financially eligible for
Section 8 Existing |ousing subsidies and who: (a) have applied
for an RAC subsidy; | (b) would apply if they were notified of the
availability of the | program or (c) will apply for an FIAC subsidy

inthe future. The|Belnont plaintiffs seek injunctive relief on

- c— ——

behal f of a sub-clalls of all mnority Buffalo residents who are

financially eliqibl gfor Section 8 Existing Housing subsidies an

(a) who have applieh, for a Bel nont subsidy: (b) who would apply
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If they were notified of the availability Of the program or

(c) who will apply for a Belnont subsidy in the future. The BVHA
plaintiffs seek injunctive relief on behalf of a sub-class of al
former, current and future residents of and applicants for
housing in BVHA adm ni stered public housing projects.

The district court dismssed the plaintiffs' clains on
standi ng and nmoot ness grounds. As a result, the court denied the
plaintiffs' motions for class certification wthout addressing
whet her the putative representatives net the regu,renments for
class certification. Therefore, we nust review these questions
anew. See Robi douy, 987 F.2d at 935.

To obtain class certification, the plaintiffs nmust show that
"(1) the class is so numerous that joinder of all menbers is
Inpracticable, (2) there are questions of |aw or fact common to
the class, (3) the clains or defenses of the representative
parties are typical of the clains or defenses of the class, and
(4) the representative parties will fairly and adequately protect
the interests of the class." Fed. R Gv. P. 23(a).

Additionally, the plaintiffs nust satisfy one of three criteria
set forth in Rule 23(b). In this case, the plaintiffs predicate
class certification upon a show ng that the RAC and Bel nont

def endants have "acted or refused to act on grounds generally
applicable to the class, thereby nmaking appropriate fina
injunctive relief or corresponding declaratory relief with

respect to the class as a whoie." Fed. R CGv. P. 23(b)(2).
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The defendants do, not present, and we cannot find, any
argunents that the plalintiffs do not satisfy the requirements set
forth in Rules 23(a), and (b)(2). Indeed, pattern of racial
discrimnation cases for injunctions against state or |oca
officials are the "paradigm' of Fed. R Cv. P. 23(b) (2) class
action cases. 38 J. More & John E. Kennedy,__Moore's Feder al

Practice f 23.40111, at 258 (2d ed. 1993). Instead, the thrust

of the defendants' argument is that a class action may not be
prosecuted unless the naned plaintiffs have stand,.,g. The
defendants' reliance n,QShea v. littleton, 414 U S 488, 494
(1974) | is nisplaced. The O Shea plaintiffs could not establish
that they had alleged a concrete and particularized injury-in-
fact at the onset of their lawsuit. Therefore, the Q Shea
plaintiffs never had standing to bring a class action suit

agai nst the defendants, and therefore, according to the

def endant s, tV[t]her ‘was no class certification . . . as the
conpl ai nt was disnissed on grounds which did not require that

determination to be *lade." O Shea, 414 U S. at 494, n.3.

In this case, as xe earlier held, the RAC and the Bel nont
plaintiffs did have! |standing to bring this suit at the
commencenent of this|suit. Furthernmore, these plaintiffs
satisfied the requisite conditions of class certification at the
time the plaintiffs first filed a conplaint and at the time the
court ordered the plaintiffs to file three amended conpl aints;

they also satisfy t ese conditions as «today. Specifically
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the plaintiffs satisfy the requirements of Rule 23(b)(2) because
the plaintiffs seek injunctive relief and they predicate the

|l awsuit on the defendants' acts and om ssions with respect to
mnority residents of Buffalo. The plaintiffs also satisfy the
requi rements set forth in Rule 23(a). First, there is no dispute
that each proposed sub-class satisfies the nunerosity requirenent
of Rule 23(a)(l). Second, the questions of |aw, which

predom nantly focus on whether the behavior of the defendants
violated the FHA and the Fourteenth and Fifth Ame,.dmenrs of the
Constitution, are, by necessity, comon to the class because they
do not depend on the plaintiff-variable but on the defendants,
who are a constant. Furthernore, many of the questions of fact
are commonto the class because again, the class nenbers all cone
from simlar socio-econonic and racial backgrounds. COther than
the variables which go into the actual conposition of the class,
which as we have |ust noted are quite similar, the |awsuit
focuses on the behavior of the defendants and not that of the
plaintiffs. Third, the clains of the representative parties are
typical of the class. The clains of the named plaintiffs are
that they are financially eligible mnorities who applied for
federal | y- subsi di zed housing and were not told about certain
prograns. Thevariation in facts include such factors as .;hen
they applied for housing assistance and to whom they spoke.

Thus, "each class nenber's claimarises fromthe same CCufse of

events and each class menber makes simlar |egal argunents to
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prove the defendant's' Iiability.” BRobidoux, 987

also 7A Charles A Wight, et al Eederal Practice ana &

§ 1764, at 243 & n.18 (1986 & Supp. 1994). Finally, we find that
the representative parties will fairly and adequately protect the
interests of the class. Even a cursory exam nation of the record
shows that the representative parties have vigorously prosecuted

this law suit despite the fact that at every turn the courthouse
doors have been slamed shut to them V¥ now open these doors,
certify the RAC and Bel mont sub-classes, and ask _,rese piaintiffs
to step on inside.

W remain puzzl 1d, however, as to why the district court
took so long to ruleion the question of class certification only
to hold not that the plaintiffs have not denonstrated that they
meet the necessary conditions for class certification, but that
the clai ns have beco e noot. In proclaimng our surprise, if not
astoni shment, we note that housing discrimnation suits of this
type are acutely su ceptible to nctotness because of the fluid
conposition of the _ublic housing population- Thus, while the
harm remai ns consta t, those who suffer from the harm often
change identity. Tile plaintiffs obviously were vei aware of
this fact and acted pronptly to prosecute this suit. The
plaintiffs filed a motion for class certification on February 20
1990, approximately two and a half nonths after filing their
conplaint. The disirict court never ruled on this mtion, but

ordered the plaintiffs to separate their action into three
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amended conplaints. On July 23, 1990, just thirteen days after
being so ordered, the various plaintiffs filed the three anmended
conplaints. onNovenmber 9, 1990, the RAC, Belnont, and BVHA
defendants filed nmotions to dismiss their respective conplaints.
The main grounds upon which the defendants predicated their
notions to dismss were standing and the |ack of conditions
necessary for class certification. Then, two years later, on
August 19, 1993, the district court dismssed the conplaints on
st andi ng and noot ness grounds.

Gven the circunstances leading to the dismssal of this
suit and for reasons which become apparent in our discussion of
mootness infra, we feel conpelled to state that, on remand, the
district court has the power to decide the nmerits of these clains
al though the particular claimof the named plaintiffs may
t hensel ves becone |l noot* at sone point in the future. "'[T]he
term nation of a class representative's claimdoes not noot the
clains of the unnamed nenbers of the class."' Countv of Riverside
v. Mlauahlin, 500 US. 44, 51-52 (1991) (quoting Gerstein v.

Pugh, 40U.S. 103, 110-11, n.11 (1975) (citing Schall v. Martin,
U S. 253, 2n.3 (1984))). Infact, it is often the

i nvocation of class certification that preserves the merits of
the controversy for appellate review !2clauahlin, 500 U.S. at
51-52 - see also cook v. Colsate Univ 992 F.2d 17, 19 (2d Cir
1993) (controversy noot where district court ordered university

to give varsity status to wonen's hockey club, and all the non-
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class-certified, wome -litigants graduated by time appeal was
heard). )

Having certified these clains, W now turn to a nore in-
dept h exam nation of the question of nootness

VI1. Hoot ness

Wiile the standing doctrine evaluates a litigant's personal
stake at the onset of/a case, .w, - US at __n4, 112
S. . at 2141 n. 4; ﬁ bidoux, 987 F.2d at 938, "the nootness
doctrine ensures that|the litigant’s jnterest in ,ne outcome

continues throughout

he life of the lawsuit.l' Cook v. Colaate
niv.. 992 F.2d at 19 (citing United States Parole Comm‘n v.

CGeraahtv, 445 U.S. 3818, 396-97 (1980); Stuk v. Slattery 936 F.2d
1433, 1441 (2d Gr. 1991)). In general, 'a case is noot when the

i ssues presented are no longer live or the parties lack a legally

cogni zable interest in the outcome." Counts of Los Angeles v.

Davis, 440 U.S. 625, 631 (1979) (quoting Pawell v . MCormack, 395

U S. 486, 496 (1969) (internal quotation marks omtted)).

The nootness doctrine is riddled with exceptions, however.
Anong the exceptions| pertinent to this case are the "'voluntary
cessation"' doctride| Davis, 440 U S at 631; United States v.
WT. Gant Co., 345 U S. 629, 632 (1953) (defendants voluntarily

ceased allegedly illegal conduct; not npot because there is no
expectation that the defendants WII not reinitiate the
chal | enged conduct), and the "capable of repetition" doctrine,

Sosna v. lowa, 419 U.S. 393, 399-400 (1975) (lowa state court
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di smssed wife's petition for divorce because she failed to neet
state's one-year residency requirenent: Not noot when wife met
resi dency requirenent because the problemto potential divorcees
posed b-v the residencv requirenment was "capable of repetition,
yet evading review'); Dunn v. Blunstein 405 U S 330, 333 n.2
(1972) (chal | enge agai nst Tennessee |aw barring persons from
registering to vote unless, at the time of the next election,
they resided in the State for at least one year and in a
particular county for at |east three nonths: not not when

litigant became eligible to vote); Roe v Made 410 U S. 113, 125

(1973) (pregnant woman chal | enged anti-abortion statute; not noot

when pregnancy termnated): southern Pacific Terminal Co v |CC

219 U.S. 498, 515 (1911); see also DeFunis v. (dedaard, 416 U. S.
312, 319 (1974) (per curiam (holding that equal protection clai;
in pre-Bakke affirmative action suit was nmooted by plaintiff's
being registered in his final quarter of Iaw school).

The application =f :p..ese various nootness doctrines depends
in part on whether the court is presented with a ClaSS action
because, in general, if the clainms of the named plaintiffs becorn:
nmoot prior to class certification, the entire action becones
moot. Board of Sch. Comm ssioners of Indianauolis v. Jacobs, 42
US. 128, 129-30 (1975) (per curiam. In contrast, class

certification will preserve an otherwise noot claim YClauahliz

500 U.S. at 51-52. 1°In class actions . . . courts have conme to

recogni ze that an individual plaintiff r;iay Continue tO represent
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the interests of others even after any prospect of individual
recovery has vanished." 13A Charles A. Wight, et _al., Eederal
Practice and Procedure S 3533.9, at 391 (1984 6r Supp. 1994); see
a..&s a &-stein, 420 U S at 110 n.11; Sp_sn.a,, 419 U S at 399-400:
Schall, 467 U S. at 256 =3

According to the defendants, this case cannot be analyzed
under class action nootness doctrine because, until today, no
cl ass had been certified. The Supreme Court focused on the
speci al problens assdciated with class action noouess, including
the timing of class ertification, in a series of cases decided
in the md-1970s: S sna, 419 U.S. at 399-400; Gerstein, 420 U S
110 n.11; Jacobs, 42 U. S. at 129-30; Pasadena Citv Bd of FEduc
V. Suanaler, 427 U S. 424, 429-31 (1976); Baxter v __Palmiaiang
425 U.S. 308, 310 n.: (1976);_Youakim v Miller, 425 U. S. 231,

236 n.2 (1976); Franks - Bownan Transm Co . 424 U.S. 747, 752-
57 (1976); Swisher v. Bradv, 438 U.S. 204, 213-214 n.11 (1978).

Wiere the claims of the naned plaintiffs beconme noot prior to
class certification, 'there are severalways in whi ch nootness is
not had. First, an |intervener mght have stepped in. SDanoler,
427 U S. at 430-31li(ischool desegregation case brought as class
action would have tijeen noot because all naned plaintiffs
graduated and no class certification; rnootness avoi ded by
presence of the United States as an interrenor); _PalnmiaiZro, 425
U.S. 310n.1 (althoLghdistrict court treated this priscn

di sci plinary procedgre challenge as a CiaSS action, ClaSS ?ct
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certified: nootness avoided by stipulation for intervention of
additional plaintiff). Second, under the appropriate
circunstances, class certification may relate back to the filing

of the conplaint. MlLauahlin, 500 U S. at 52; Sosna, 419 U S. at

402, n.11. Normally, the court has held circunstances
appropriate where the clains are ~Irso inherently transitory that
the trial court will not have even enough time to rule on a
motion for class certification before the proposed
representative's individual interest expires” A_lauahlin, 500
U S 52 (quoting _Geraahtx, 445 U.S. at 399); Cerstein_ 420 U S

at 110 n.11 (class action challenging state practice of holding
for trial wthout probable cause hearing; naned class
representatives convicted prior to Supreme Courtreview. not noot
because the nature of pretrial detention is such that "it was
most unlikely" that the courts would determne the constitutiona
chall enge prior to conviction or release: furthernore, the case
was capable of repetition). In such cases, the courts permt thE
class certification to relate back to the filing of the conplaint
and hold that the plaintiffs have properly preserved the nerits
of the case for judicial resolution. Swsher, 438 US. at 213
n.11 (1978); Sosna, 419 U S. at 402 n. 1l

But what if the clains are transitory in some sense, |ike
the nature of the population of a public housing market? And,
what result if a judge waits to rule on a notion for class

certification for several years until the claims of the naned
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plaintiffs becomes no t and then dism sses a conplaint on
standi ng and noot nesslgrounds w thout ever certifying the class?
G ven the circunstances of this case, in particular, the
transitory nature of the public housing market and the court's
failure to pass upon the plaintiffs' motion fOr class
certification for over two years, We now hold that this class
certification relates back to the original filing.

The defendants al so argue that HUD s and MC s voluntary
cessation of the allegedly illegal conduct noots Lile clains of

all the named and un anmed plaintiffs thereby defeating
jurisdiction. Brief for Federal Appellees at 45 n.20. The

plaintiffs disagree nd cite various RAC published handouts
including one receivl d by Jessie Coner in June 1992 which defines
the RAC Section 8 program as a federal rental assistance program
established "to ensure decent, safe, @and sanitary housing i
privately owned buildings inthe Gtv of Buffalo® (enphasis
added). The RAC handout now expressly states that "Famlies wit?
a Certificate are fr e to live anywhere in New York State with
continued assistance." The plaintiffs also point ou that
Felicia Stokes never received notification that the geographic
restriction had bee removed, and Warda Thomas, an intervener,
testified that shey Iecei ved the msleading RAC handout in
February 1991, and das advised that FLAC certificate holders had
to use the certificdtes in the Gty of BUfdO
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The district court held that this voluntary cessation of the
defendants' earlier practice transgressing the various housing
statutes nooted the RAC plaintiffs' statutory clains. Comer v.
iUws, 824 F. Supp. at 1123. W assunme that the RAC defendants
woul d contend that this notification noots not only the clains of
the naned defendants, but the clains of all unnaned plaintiffs,

t hereby nooting the RAC clains whether or not we use the class
action line of cases. E.a.., Arnstropa v. Ward, 529 F.2d 1132 (2d
Cir. 1976) (class action challenging prisoner tral.&"'ers nooted
when new facility closed., no reasonable expectation that new
facility would re-open, all prisoners retransferred; state action
covered all class nmenbers and there was no expectation that the
wong woul d be repeated as to any of thenj. Accordingly, the
plaintiffs would be unable to rely on the doctrine that voluntary
cessation of allegedly illegal conduct does not generally noot
the clains based on such conduct. Davis, 440 U S at 631 (citing

WT. Gant co., 345 U S at 633). Ve now hold that this

notification does not noot the clains of any of the RAC
plaintiffs.

The ElAc defendants, as the parties Who voluntarily ceased
the allegedly illegal conduct, bear the very heavy burden of
denonstrating (1) with assurance that there is no reasonable
expectation that the conduct will recur, 1d. (citing WT. Gant
co., 345 U.S. at 633; SEC v Medi cal Conm ttee For Human Ri uhts,
404 U.S. 403 (1972)), and (2) interimrelief or events have
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conpletely and irrevoyably eradicated the effects of the alleged

violation, Davis, 440 US at 631 (citing DeEunis,_ 416 U. S. 312

and 1ndiana emowenr Sec. Div. V. Burnev, 409 U.S. 540, 541-42
(1973) (per curianm (noot where state, which wongfully suspended
benefits, later voluntarily decided to grant full retroactive
conpensation: although plaintiff did obtain class certification
she apparently was the only nember of the class)).®> The RAC

def endants do not neet their heavy burden. The RAC defendants
have not even net th# burden of showing that the .lley~dly
illegal conduct has eased. HUD's July 1990 notice requiring
PHAS to allom/certif%cate hol ders to use their subsidies anywherE
within the msathe rRacplaintiffs claimis nerely an explicit
statenent of the federal |aw upon which they had been relying to
sue the RAC defendants on statutory grounds. See Brief for
Appel | ants at 71. Prior to the notification, the crux of the
concern of the RAC glaintiffs was that RAC officials failed to
communi cat e _ federal rights tO minority applicants. The RAC

def endant s providefmo assurances, other than this notification

'This rational nay explain DeFunis, 416 US. at 319-20,
where the Supreme jC urt hel'd that DeFunis's equal protection
claimwas noot beta se DeFunis was in his final quarter of |aw
school and the univ/ersity made assurances that it would not stan
in his way of gradulating.” But see Id. at 348-50 (Brennan, J.
dissenting) (claim'is not noot because DeFunis still had not.

raduated?. Signidicantly, the majority wote that: DeFuni s
id not cast his s it as a class action, and the only remedy he
requested was an i junction commanding his admission to the Law
School. He was nol only accorded that renedy, but he now has
also been irrevocadly admitted to_the final ‘tern of the fina
year of the Law Scgool course." Td. at 317
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that the same behavior has not and WIIl not continue. In fact,
the plaintiffs provide some evidence, through the Wrda Thomes
and Felicia Stokes testinony and the RAC handouts, that RAC has
not conplied with this notification.

Even assum ng the defendants had ceased the allegedly
illegal conduct, we will not dismss the clainms as nmoot if the

harmis "capable of repetition, yet evading review " Sauthern

pacific, 219 U S. at 515 (hol ding casenot noot when chal | enged
adm ni strative order expired because |ICC proceedings are
continuing and their consideration ought not be defeated by short
termorders "capable of repetition, yet evading reviewl®).
QO herwi se, such orders effectively would create an admnistrative
power to dispose of public and private interests wthout judicial
review. &

The court also dismssed the claims in part because the
named plaintiffs no longer wished to live either in suburban
Bel nont housi ng or rRac housing.  For exanple, the district court
found that there was no injury-in-fact to Felicia Stokes because
al though Stokes |' woul d have liked to' live outside the Cty,"

she no longer wished to nove to the suburbs. Comer v. Kenp, a24

F. Supp. at1125. This is really a mootness argument.

Again, we are not persuaded. xad the court pronptly and
properly certified the class, this argument would not be
available. Jacobs. 420U.S. at 129-30. Neverthel ess, *de r,eed

not deci de whether the potential nootness o the dainS cf?. e
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naned plaintiffs nmoots the entire case because, as we stated
above, this is certainly the type of harmthat is "capable of
repetition, yet evading review " _sesng.419 U. S. at 399-400.

Nei ther the court nor the appellees nmade any other specific
arguments as to the nmootness of either the RAC or the Bel nont
clainms except to the extent that the appellees contend that the
court did not, in a later order, abuse its discretion in denying
interveners standing to pursue these clains on nootness grounds.
We need not reach this question because we hold tr.ac ne clains
set forth in the RAC and Bel mont conplaints are not noot.

| VIII. Interveners

The district court never ruled on the nerits of the notions
of the eleven proposed plaintiffs-interveners, |nstead, on
Novenber 5, 1993, the court dismssed their notions as noot
because, having disnissed the main causes of action against the
defendants, "there [wa]s no longer any case in which intervention
[wa]s possible.™ Order at 1, Coner .Kemn, 89-1556 (WD.N.Y,
Nov. 5, 1993). Ve now vacate the Order of the district court
because, with respect to the RAC and Belnont conplaints, we
(1) hold that at lea t one named plaintiff had standing to sue,
(2) certify the RAC | nd Belnont sub-classes and hold that
certification relate/a back to the filing of the conplaint, and
(3) hold that these )class actions are not noot. W renand the
motions of the i.nter?venors to the district court for a

consi deration on the nerits of these notions. A though there is
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no longer a need for the intervenors w Step in to save the
clainms, see Snanaler, 427 U.S. at 430-31; Palmiaiano 425 U S at
310 n.1, we direct the district court to consider the clainms of
the plaintiffs-intervenors'under the rule for Pemissive
intervention, Fed. R Gv. P. 24(b), together with the follow ng
gui del i nes.

Under Rule 24(b):

Upon tinely application anyone may be permitted to intervene
in an action . . . when an applicant's claim. . . and the
mai n action have a question of lawOrfactirh common.

In exercising its discretion the Courtshall consider

,hit&r the intervention will unduly delay or prejudice the

adj udi cation of the rights of the original parties.

Under this standard for perm sSive intemention, and given
the circunstances of this case, the interveners certainly had
standing at the tinme they filed their motions to intervene.
Furthernore, clains of the intervenors and those presented by the
plaintiffs in the main cause of action present coininon i SSues of
fact and identical issues of law. Like the plaintiffs, the
intervenors are |lowincone minority residents of the Gty of
Buffal o who have applied for and/or have been denied housing
subsidies. Finally, we find that the clainms presented by the
intervenors woul d not delay or prejudice the adjudication of the
rights of either the original parties or the dass nenbers, but
W ll in fact help to facilitate a resolution in this case.

Take Saren Lewis, for instance. Saren Lewis is an African-
Arerican, single parent, and college student in the Gty of

Buffalo.  She supports herself and her daughter on a public

62




[§S)

)

(o}

(91

assistance grant of $$19 a nonth. In the sumrer of 1990, Lew s

was living in a city apartment when her landlady told her to nove
so that she could rent the apartnent to soneone . el se.

of August 1990,

At the end
Lewis applied for a Belnont Section 8 subsidy.

In her application,
50% of her

she indicated that she was paying nore than

income for rent and utilities and that she had been

invol untarily displaced, thereby making her eligible for a

federal preference.; Belnont

placed Lewis on a waiting |ist.
Early in 1991,, Lewis called Belmont to inquire abc -2 *;L;re status

of her application.. She.was told that there were nany people

ahead of her.. Affidivit of Saren Lews in Support of Plaintiff's

Motion to Intervene,/ at 2, Coner v
Aug. 3, 1992) ("Lews Aff.").
1992,, a Bel nont

KenDD, NO. 89-1556 (WD.N.Y.
Wien she called again in March
Housi ng Programs Manager told her that she would

be considered for a subsidy only after all people who did not

live in the city were considered for a subsidy. Al Lews's
request,, the Manager placed this information in witing. (Letter
from Kathy O Brien;}, Bel mont Housing Prograns Mnager, to Saren
Lewis of 3/10/92,. attached to Lewis Aff.). In the meantine,
Lewi s has found th ing in a ~MA project which is 95% mnority-
occupied. . In May'i 92, Lewi s called Belnont once again to infont
Bel mont that she ha@ to rmove out of the BMHA project quickly
because her next do.Lr nei ghbor physically assaulted and

t hr eat ened her V\,itfhl a knife. A Belnont staff agent told her that

there was:i nothing hee could do for her. Lewis is now honeless,
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although living with a friend in a Buffalo apartment on a
tenporary basis. Meanwhile, suburban famlies, such as the

fam |y of affiant Ann Palner, who applied for subsidies nonths
and years after Lewis, have received their subsidies. Lews and
her snmall| daughter continue to wait.

The stories of Dorothy Solonon and Betty Smith are simlar
to that of Saren Lewis. Al three are African-Amrerican single
parents who claima federal preference. Solomon alleges that she
was never given information about Bel mont's subur, & nousing
program  Smith alleges.that Belnmont officials told her that she
woul d have a better chance of receiving a subsidy if she noved tc
the suburbs. The famlies of Dorothy Solonon and Betty Smth
continue to wait with Saren Lewis and many other African-Anericar
fam|ies.

| X. Transfer

W will not transfer this case to another judge in part
because the Bw~A conpl aint has not been disposed of. \& only
repeat what we have stated throughout this opinion -- that we ar
puzzl ed why class certification took so long, especially in ligh
of our previous order to the court to proceed to the nerits of
these conplaints which present Ita significant and serious claim
of racial discrimnation in the local admnistration O the

public housing program" Coner v. Kemu, No 92-6247 (2d Gr. Jar.

13, 1993) (affirm ng juigmentof district court denying

plaintiffs' notion for a prelininary injunction). W do not
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expect that the court‘ ouse doors will renmain shut to these
plaintiffs, the class, 'nenbers, or the interveners.
X. Jud ent as to Richard L. Hi ggins
\We. have been as ed to exam ne one final issue on appeal:
Did the court proper y 'disniss the clains against state-defendant
Richard L. Hggins t Barding federally-aided housing projects and

sever the clains aga nst himregarding the state aided housing

projects. Insofar & this claim cones before us on the district
court's grant of Hig'ins's nmotion to dismss the Lanplaint, we

accept as true the f ctual allegations of the conplaint. See.

ab.. &dde D ScitfeW®r, 416 _U_S. at 236;
Bankers Trust Co. v. Rhoades, 859 F.td-1096, 1098 (2d Gir. 1988),
cert. denied, 490 U S. 1007 (1989). In review ng such notions,
we must read the conplaint liberally drawing all inferences in
favor of the pleader'. See. e.q.. Scheuer, 416 U.S. at 236;

Cosmas v. Hassett, 886 F.2d 8, 11 (2d Gr. 1989). The district
court nmust "deny thd notion [to dismss] Unless it appears toa
certainty that a pla intiff can prove no Set of factsentitling

him to relief.Ruer ner Distrib. Corn. V. Merrill Lunch

Comodities Inc., 7r,8 F.2d 774, 779 (2d Gr. 1984).

A Background Facrts and the BMEA Conpl ai nt
W need only exanine those facts necessary to deter?nir.e

whet her the court pkoperly disnissed the BVMHA conplaint against
Richard L. Hi ggins.

65




S

The BVHA is an independent housing authority established
under the provisions of article 5 of the fornmer state housing
law. N Y. Pub. Hous. tow5 403 (MKinney 1989). '*[lIn
connection wth a federal ornunicipal project, any federally-
ai ded program | @New York has enpowered BVHA, as a PHA to
contract with the federal government to provide housing for |ow
income individuals. NY. Pub. Hous. tawO 37(1) (i) (MK nney
1989). Pursuant to the Public Housing Law, a "federal project”
Is "a project aided or financed in whole O in pa,,, by tne
f ederal qovernmant.'v N.,Y. Pub. Huws. Law § 3(15) (MKinney
1989). In contrast, a "state project” is one "aided or financed

in whole or in part by the state and not by the federal

government." |d. at 9 3(16). And a | @unicipal project@is 'la
project other than a state project or a federal project." Id. at
5 3(17).

BVHA and the City of Buffalo together admnister 29 public
housing projects, 25 of which are federal projects, and 4 of
which are state projects. Only two of the state projects remin
in operation.

The plaintiffs contend that BVHA, the City of Buffalo, and
DHCR Com mi ssioner Richard L. H ggins, have allowed the twwonon-
operational state projects to becone uninhabitable and have take:
steps to transfer these projects to private ownership.

DHCR provi des housing authorities Wth state funding for

their Section 8 prograns. BVHA st ate-ai ded projects receive no
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federal funds. In fadt, state and federal nobneys cannot be used

jointly to finance a project, N Y. Pub. HQUS Law0 70 (MKi nney

1989), and no state housing nonies allocated to an authority or a
municipality can be commingled with federal nonies wthout DHCR
Conmi ssioner Higgins' approval. a NY. Pub. Hous. Law 5 75

(McKi nney 1989).
In the BVHA/ DHCR,

it will

| oan/ subsi dy contract, BMHA has agreed t hat

not obtain fubds from any source other than the state

wi t hout DHCR Conmi ssi oner H ggins' in each

approval .  Marc -;€~-,

BWVHA contract with DpC~, .the authority has agreed to place the

funds and incone with respect to the relevant project in a
separate fund earmar%ed for the operation of that project.

Jessi e Comer, Rosemary Comer, Jewel Culverhouse, Hazel

Gines, individually and on behal f of

and Annette Wcut cheon,

thenselves and all It ose simlarly situated,

filed

(the "BVHA

plaintiffs"), First Amended Conpl aint agai nst

t he federal
defendants: BMHA; La. rence A Gisanti, individually and in his

official capacity as forner Executive Director of the BVHA

Gty of Buffalo: James D. Giffin,
Mayor of the Gty of Buffalo;

t he

in his official capacity as

and Richard L. Hi ggins,
individual ly and &his official capacity as DHCR Conmi ssi oner
the 1“BVHA defendants"). The BMHA plaintiffs raise

bot h constitutional)and statutory claims W t h

(col l ectively,

to three
BWVHA' s al | eged

(2) the alleged

r espect
(1)

di scrim nation,

sets of clains against the BWHA def endants:

unl awf ul

seqreqgat i OP and raci al
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violation of the CDBG Program and (3) the alleged unl awf ul
conversion of the Kensington Heights and ElliCQt Mall public
housing projects. Wth respect to clainms (1) and (2), the RAC
and BVHA Conplaints are identical except for sone mnor

organi zational differences. Conuare RAC Conplaint, 11 124-129,
131-146 with BWHA Conpl aint, 89 222-226, 228-231, 233, 232, 244,
234-243.  The major difference cones wth the added third claim
whi ch we need not review because the district court has severed

this claimfromthis action. Coner v. Kemi, 824 ;. Si+p. at

1134.  Additionally, the- district court severed the segregation
claimwith respect to the state funded projects. The district
court then dismssed the remaining clains of segregation and
racial discrimnation in violation of the Constitution, the FHA
and the cmBG
B. Analysis of the Dismissal of the Conplaint Against H ggins

Review ng the facts in the light nost favorable to the BVHA
plaintiffs as against Higgins, we find that there are no genuine
i ssues of material fact and that the district court properly
dism ssed the clains against H ggins relating to the federally-
ai ded housing projects.

Ve begin with an exanination of the conmmon ground. BMA is
a creation of New York state with the power to adm nister both
federal and state housing projects. BMHA and the Gty of Buffalo
t oget her adm nister 29 public housing projects, 25 of which are

federal projects, and 4 of which are state projects.
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Significantly, and as we explained above, New York State DHCR

provi des housing auth rities with state funding for their Section

8 prograns. BMHAaJ !inisters both federal and state projects,
but state-aided projects receive no federal funds. In fact,
there is no commngling of state housing with federal housing
moneys without DHCR Conmissioner Higgins' approval. NY. Pub.
Hous. Law 55 70, 75.

Neverthel ess, 4 ese federal projects are not
administratively div ded fromthe state projects. The BWHA

plaintiffs contend, | nd H ggins has not disputed, that BwA

admnisters a singlelwaiting list for both its state and federal

proj ects. Furt herno g,

HUD regul ations Specifically prescribe

that tenant selection policies and procedures shall be in

conpliance with the 'nondiscrinmination requirenents of Title VI,

24 C.F.R 960.204. Therefore, to the extent that these lists are

intermingled, and td the extent that tenant selection is racially

discrimnatory, facts which the BWHA plaintiffs allege,

t hen
those with authority over such projects are in violation of the

constitution, feder 1 law, and state | aw

The BWHA defentants contend that H ggins hinself had no

authority to interirk ne. "[t]he

The BMHA plaintiffs contend that

state Conm ssioner has the authority and responsibility . to

Intervene in the opieration of local housing authorities to assurE

the protection of Atate and federal civil rights |aws.

Conm ssi oner

Hggins' failure to exercise that authority wth
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respect to BWA both as state a federal projects is the
gravanen of the clains against himin this action." Brief for
Appel lants at 83 (citing N Y. Pub. rous Lawss223, 14(1)(d)).

Qur question is two-fold: Does H ggins have authority to
remedy the effects of BVMHA's discrimnatory housing practices;
and If so, does Hggins have a qualified inmmnity? A though
these questions are somewhat intermngled, we begin with the
question of authority.

If Hggins did have authority to intervene, h.ld he knew
about the discrimnatory.practices in the tenant selection
process, then he could be. liable under 42 U S.C. § 1983. Wiaht
v. Snith 21 F.3d 496, 501 (2d Gir. 199.4); Mffitt v Town of
Brookfield, 950 F.2d 880, 886 (2d GCr. 1991); Meriwether v
Coughlin: 879 F.2d 1037, 1048 (2d CGr. 1989): Wlliams v. Snith,
781 F.td 319, 323 (2d Gr. 1986); United States v Qswald 510
F.2d 583, 589 (2d Cr. 1975). As Hggins correctly points out,

the sole statutory authority on which the BVHA plaintiffs premsi
Hi ggins' authority, as DHCR Commissioner, to interfere with the
adm nistration of federal housing projects is N Y. Pub. Hous. L,~E
0 223, Wwhich provides that |'[f]or all the purposes of this
chapter, no person shall, because of race . . . be subjected to
any discrimnation." W agree with the BVHA defendants that the
DHCR Commissioner, as a creation of the State of New York, has
limted powers, and that, pursuant to N Y. Rub. HOUS. Law 5 14,

the enunerated powers of the DHCR Conmi ssioner do not extend to
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: the enforcement of a y statute in federal projects. Ve~conclud. e
2 that the BVHA plaint,ffs do not allege sufficient facts to
3 denonstrate that H ggins has acted under color of state law with
4 respect to the federal projects. The fact that Hggins shares a
> tenant list with the federal agencies is not enough to
' 6 denonstrate that H ggins had authority over these projects.
ST In surmary, we affirm the judgment of. the district court
8 ) di smssing the conpl <'f1i nt against Hggins regarding the federal
’ projects and severing the renaining claims.
1o XI. Concl usion
H In short, we find that we do not have jurisdiction over the
]"3‘|‘ appeal fromthe dis 'issal Of the claims against BVHA, we affirm
13] the judgnent of thd, district court dismssing the conplaint
1 ‘; against Hggins wit respect to the federal projects. Ve vacate
5 1\ the judgnent of theldi strict court in all other respects and
16 remand for further proceedings not inconsistent with this
17 ; opi ni on.
8
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