UNI TED STATES COURT OF APPEALS
FOR THE SECOND CI RCU T

At a stated Termof the United States Court of Appeals for the Second
Crcuit, held at the United States Courthouse in the Gty of New York, on

the  ninteenth  day of Mar ch , _one thousand nine hundred
and ni nety.

Present: 6/)70f5/

HONORABLE W LLI AM H. Tl MBERS, ;IT

HONORABLE jf
THOVAS J. MESKILL, \
HONORABLE FRANK X. ALTIMARI '

drcuit Judges. /0 /2 77 2

vICHELE CATANZANO, by her parents and next

:riends, FRANCI NE CATANZANO and SAM ‘

CATANZANO, on behal f of herself and all MAR 19 1990
persons simlarly situated, and FRANCI NE . Ay
CATANZANO and SAM CATANZANO

Plaintiffs-Appellees,
V. Docket No. 89-9163
W BURTON RI CHARDSON, as Director of the
Monroe County Departnent of Social Services
and JOEL NITZKIN, MD., as Director of the
Monroe County Departnent of Health

Defendants-Appellants.

This is an appeai froman order of the United States D strict
Court for the Western District of New York, Lariner, J., granting
plaintiffs-appellees' notion for a prelimnary injunction requiring
def endant s- appel l ants to provide the | evel of honme health care ordered by
the treating physician until a contrary determ nation concerning the |eve
of care needed is made in accordance with the relevant state regul ations.
This cause cane on to be heard on the transcript of record from
said district court and was argued by counsel

The order of the district court-is AFFI RVED




We ordinarily review a district court's order entering a
prelimnary injunction for an abuse of discretion. Doran v. Salem |nn,

422 U.S. 922, 931-32 (1975). Appellants argue that in this case the

I nc. .,

district court's order should be reviewed de novo because of the court's
failure to hold an evidentiary hearing. A district court must hold such a
hearing on a notion for a prelimnary injunction if "essential" facts are
in dispute. Fenaler v. Numismatic Anericana. Inc., 832 F.2d 745, 747 (2d
Gr. 1987). Appellants' attenpt at creating a factual dispute over the
propriety and basis of the treating physician's order is unavailing. The
rel evant issue, at least at this juncture of the proceedings, is not

whet her the treating physician was correct in his assessnent of the need
for home health care, but rather whether appellants, when faced with the
treating physician's order, followed the appropriate procedures in
providing a level of care that did not conformwth that order. Because

appellants failed to place an essential fact into dispute, the district

court could properly rule on the notion solely on the basis of the
oo N

affidavits submtted by the parties.

The district court did not abuse its discretion by entering the
prelimnary injunction. The record reveals that appellees nmade a
substantial showing of irreparable harmin the formof the danger to
Michele Catazano's recovery. Mreover, the record anply supports the
district court's determination-of a |ikelihood of success on appellees
clains that appellants failed to follow the relevant state regul ati ons
governing hone health care services, see N. Y. Conp. Codes R & Regs. tit.
18, § 505.23(e) (1988), and that appellants failed to provide the notice

and ' hearing required under state law, see N Y. Soc. Serv. Law § 22
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, (McKinney 1983 & Supp. 1990);
2.2, 358-3.1 (1989).

N. Y. Conp. (copdes R. & Regs. tit. 18,

§§ 358-

Ly ok,

WiTiam H_Tinbers, US CJ.

N o) Do

Thomas J. k111 U.s.Cc.J.

T\« df(

Frank X. Altirmart, U S CJ.

B. . This _summary order wll not be
published in the Federal. Reporter and
shoul d not be cited or otherw se re-

Ted upon In unrelated casesS berofe

this or any other court. e




