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| NTRODUCTI ON

The Secretary, in her Reply and Cross-Appellee Brief
(hereinafter Secretary's Brief), has seriously m sconstrued
plaintiff's position with respect to the nost basic issues on
this appeal. Plaintiff, in her earlier brief (hereinafter Plain-
tiff's Brief), has set forth her argument that the Secretary is
entitled to no deference at all in deciding the threshold issue
of whether the district court was correct in determning that the
Secretary was nandated by Congress to promul gate a regul ation.
(Plaintiff's Brief at 12-18.) Plaintiff also argues that
Congress in 42 U S C S 1382(c)(4) required that the regul ation
have sone content (i_.e., that it provide that the benefits of at
| east some people be determned on the basis of current month
I ncone) . (Plaintiff's Brief at 29.) It is not inconsistent wth
this to concede, as plaintiff does, that if the Secretary were to
pronul gate a regul ation she would be entitled to sone discretion
in determning the precise contours of the regulation. Id
Plaintiff has never sought to have the Court dictate the content
of the regulation to the Secretary. She has only sought to have
the Court dictate that there be a regulation and that it not be

an enpty shell.

THE SECRETARY'S | NTERPRETATION | S CONTRARY TO THE REMEDI AL

PURPOSES OF TEE SOCI AL SECURI TY ACT.

The Secretary, for all her insistence on deference to her
interpretation of the statute, seens never to have even
considered why it is that Congress woul d have enacted 42 U S.C
S 1382(c)(4). Nowhere does she reconcile her interpretation with

1



the overall purpose and design of the statute as a whole. She
chooses to ignore this Court's consistent holdings that in
construing provisions of the Social Security Act, the Court mnust
have a preference for "that which we believe best advances the
purposes of the SSI program" Summv v. Schweiker, 688 F.2d 1233,
1235 (9th Cr. 1982); Jones v. Shalala, 5 F.3d 447, 450 (9th Gir.
1993). That purpose Ilis to provide aged, blind or disabled

individuals with at |least a subsistence |level income." Paxton v.

Secretary of Health and Human Services, 856 F.2d 1352, 1353 (9th
Cr. 1988).

Yet the Secretary's interpretation of the statute required
plaintiff Juanita Newman, and others simlarly situated, to sur-
vive on considerably less than the m ni mum subsi stence |evel.’
When this Court was recently faced with the Secretary's interpre-
tation of a related provision of the Social Security Act [42
US C S 1382(c)(2)(a)], which also required the calcul ation of
an SSI grant for a two nonth period based on income the person no
| onger had, the Court did not hesitate to strike it down. Jones

v. Shalala, 5 F.3d 447 (9th Gr. 1993). In doing so, the Court

was persuaded in no small part of the need "[t]o be consistent
with the humanitarian purpose of the Act and ensure that
claimants are able to maintain a mninmm subsistence level . . . .1l
ld. at 451.

The Secretary nmakes much of her contention that an exception
to retrospective nonthly accounting (RVA) would "harm many SSI

recipients. (Secretary's Brief at 15-16.) |ndeed, she asserts

She received $296 per month rather than the m ni mum
subsi stence level of $560. (Plaintiff's Brief at 3-4.)
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that for SSI recipients, such as Ms. Newran, who have Title Il
income, "such a regulation would reduce the SSI benefits of an
overwhel m ngly higher number of persons than those whose SS|
benefits would increase." 1d. at 15. This argunent has two
fatal flaws. First plaintiff does not seek to exenpt all Title
[l income fromRVA. Plaintiff seeks an exception to RVA only
where "reliable information" is "currently available" with
respect to Title Il inconme. |If the Secretary restricted her
anal ysis of increases and decrease in benefits to this nuch

smal ler group of recipients with Title Il income, the results are
likely to be quite different.

The nost inportant defect in the Secretary's analysis is
much nore basic and goes beyond speculation as to how many people
woul d have their grants increased or decreased. Juani ta Newran
and nenbers of the plaintiff class have had their SSI grants
reduced to an anmount less than that "mninum income |evel below
whi ch the federal government thinks people should not have to
live." Paxton, 856 F.2d at 1353. "When a famly is living at
subsi stence level, the subtraction of any benefit can nake a
significant difference to its budget and its ability to survive.l
ld. at 1354.

Contrast this with the "harm the Secretary alleges would be
suffered by other SSI recipients. What is the nature of that
"harn?" The "harm is that they too would receive SSI benefits
at the government established subsistence |evel and would no

| onger receive benefits in excess of that level for a two nonth



period.” The two types of harmare sinply not conparable in
terns of their inpact on an individual. The |oss of $264 per
month when it brings you $264 bel ow the subsistence level is a
far nore devastating blow than the failure to receive a tenporary
increase of $264 per nmonth to an anount $264 above the subsis-
tence level, The "harnt to be suffered by the person who
receives less as the result of current month accounting is to
receive the level of income that menmbers of the plaintiff class
so desperately seek in this action - i.e., the governnent-

est abl i shed subsistence |evel.

When the Secretary states that she "nust bal ance the
interests of those persons who will gain by a switch to current
mont hly accounting against those . . . who will |ose noney .
because their income from other sources has just begun or
increased" (Secretary's Brief at 8-9), she indicates a conplete
failure to grasp the nature of her responsibility in inplenenting
this provision. Congress surely would not have intended her to
reduce the inconme of the plaintiff class substantially below the
subsi stence level for two nonths because of her solicitude for
the desire of sone recipients to have inconme above the subsis-
tence level for a two nonth period. This is not the type of

bal ance Congress had in m nd.

_2 These are people whose income from sources other than SSI
has increased. For the nost part, they continued, for a two-
nonth period, to receive an SSI grant based on their previous
| ower income. After two months, the increase in other income is
taken into account and the SSI grant is then reduced accordingly.



THE BECRETARY HA8 NOT COVPLI ED W TH TEE RULEMAKI NG

REQUI REMENTB OF THE STATUTE OR TEE ADM NI STRATI VE
PROCEDURE ACT

The Secretary has an alternative argunent. She argues, in
an effort to establish new |law, that when Congress states "The
Secretary shall prescribe by regulation . . . .*[42 U.S.C
S 1382(c) (4) (B)l, she need not go to the trouble of fornal
rul emaki ng but need only have a process "substantially equal in
formality." (Secretary's-Brief at 4.) She cites no cases or
statutory authority for this innovative standard.

In particular, the Secretary relies on her rulemaking to
i npl ement RVA general ly, even though the preanble to these rules
contained a disclainmer that "[t]he Secretary has this mtter
under consideration, and is not exercising this authority at this
time. " 50 Fed. Reg. 48563, 48565 (Nov. 26, 1985). It goes on
to state: "[We have not yet determned the best way to inplenent
this provision . . . ." 1d at 48568. There is no discussion in
this publication of reasons for or against inplenentation of a
"reliable information" exception. The clear inplication is that
this is a matter for another day. This would have been a
reasonabl e approach at the time since the Secretary had the nore
I mredi ate need to inplement RVA generally and the Ilreliable
i nformation" exception required some careful consideration of how
best to exercise her discretion in applying it. Any reasonable
person reading this notice would conclude that it sinply does not
deal with the "reliable information" exception and that it would
obviously be premature to comment on it since there is not yet

any proposal to comment on.



We are now told that this 1985 publication was an "interim

decision" on the "reliable information" exception. (Secretary's
Brief at 5 n.2.) Athough interimrules are clearly not unheard
of and are often appropriate where there is a need for immediate
action, they are usually clearly labelled as such. The 1985
publication was never described as an interim decision until many

years |ater when the need to devel op a position becane clear 'lin

the heat--of litigation." See, e s _,Penninaton v Didrickson 22
F.3d 1376, 1383 (7th Cir. 1994). As late as 1990 she was still
stating that she had not "engaged in any policy-setting or

rul emaking" with regard to the "reliable information" exception.
[Addendum to Plaintiff's Brief at 39 (Defendant's Response to
Plaintiff's Second Set of Requests for Adm ssions).]

Wiile the 1991 Federal Register notice relied on by the
Secretary did deal explicitly, albeit superficially, with the
"reliable information" exception, it provided no opportunity for
comrent and was devel oped in response to this litigation and the
litigation in Gould v, Shalala, 30 F.3d 714 (6th Gr. 1994). 56
Fed. Reg. 14268 (April 8, 1991).

The Secretary's "rul emaking process" fails to neet due pro-
cess standards and falls woefully short of Admnistrative

Procedure Act requirements. 5 U S C s 553.

I1l1. THE BECRETARY' B DESCRIPTION OF TITLE Il BENEFI T
CEANGEB ARE M SLEADI NG

In an attenpt to deflect the cross-appeal, the Secretary
grasps at straws in her effort to show that "the end date of a

mother's benefit is not nearly as mechanical as plaintiff



suggests." (Secretary's at 24.) She suggests, for exanple, that
a dispute mght arise as to the date a child turns sixteen.
Surely she is not serious when she suggests that there could be a
di spute on the calculation of the date on which the child turns
si xteen when the birth date is known. Her contention that there
could be a dispute as to the date of the child's birth is
simlarly without nmerit since the parent nust prove the child's
date of birth at the front end in order to establish eligibility
for nother's benefits in the first place. SSA Program Qperations
Manual System (POVB) RS 00203.040 A. 1 (copy attached as
Addendum). As a result it is difficult to conprehend how there
could be a bona fide dispute as to the date on which the child
turns sixteen. To the extent there ever was a dispute it would
have been resolved long before in order for the nother's benefits
to comence.

The Secretary then goes on to say "the nother could only
belatedly claimthat the child is disabled, in which case the
benefit does not termnate at age 16 but continues in effect.”
(Secretary's Brief at 24.) The Secretary's description of this
rel atively unusual concurrence of events is inaccurate. There is
provision for continuing the nother's benefit beyond the child's
sixteenth birthday if the child is disabled. 20 CFR
S 404.341(b)(2). However, this does not happen on the nother's
mere claimof the child' s disability. It happens only after the
nother has filed an application with the Social Security
Adm nistration and provided supporting nedical evidence and that
evi dence has been reviewed by a state agency responsible for
making disability determnations for the Secretary and the

| I



Secretary has determined the child to be disabled. 20 CF.R

S 603: 20 CF.R SS 1501-1694. This is a lengthy process that

lasts for months which nmeans that the Secretary would know of a

pending disability application for the child nonths in advance.®
The bizarre exanples provided by the Secretary do nothing to

disprove plaintiff's contention that certain (not all) changes in

Title Il inconmo that occur by operation of |aw should be taken

into account in the nonth in which they occur.

CONCLUSI ON

The statute requires the Secretary to pronulgate a
regul ation that applies the "reliable information" exception to
RVA in sone circunstances, but |eaves the Secretary discretion to
determ ne which particular circunmstances are appropriate on the
basis of Congress's enunciated standard of "reliable information”
“currently available."

The Secretary has abdicated this responsibility for twelve
| ong years while thousands are forced to eke out an existence on
a fraction of what Congress has determned to be a subsistence

incone. Plaintiff seeks the Court's assistance to conpel the

3 In 1993 the backlog in State Disability Determination
Services (DDSs) was 10.7 weeks. The backlog was expected to
increase significantly in FY 95. Conmttee on Ways and Means,

U S. House of Representatives, 103d Cong., 2d Sess., Querview of
Entitlement Prosrams - 1994 Green Book (Conm Print 1994).
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Secretary to pronulgate a regulation that inplenments the

“reliable infornation" exception.
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