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OPINION OF THE: COURT

T h i s  appc31 rcyuires  11s lo d e c i d e  t\fro  m a j o r
questiorls  rek~ting  to procedures used by Lkkvare  for
de~:yinig  or-  termIr]arirlgAid  to Families Lvith Dependerll
Children (AFDC).  Food Stamps and Medicaid benefits.
\::e must first decide the extent of a pre-hearing notice
required to bc given by Delaware under the due process
clause of ~lle i4th Amendment; we must also decide
the  extent  of  confrontat ion  of  wi tnesses  a t  the
hearings. Delaware authorities are the appellants.
They argue that the district court imposed notice
requirements that are too detailed and that they
s h o u l d  n o t  b e  r e q u i r e d  t o  c o n d u c t  d e n i a l  o r
termination hearings with the formality directed by the
court. For the reasons set forth below, we will affirm
the district court.
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I.

Class representatives of all  recipients of or
applicants for federally-funded llublic assistance
benefits administered by the Delaware Department of
Health and Social Sen;ices (hereinafter “claimants”)
filed an action pursuant to 42 U.S.C. s 1983 against
appellants. the Secretary of the Delaware Department
of Health arrd Social Services (DHSS),  and the Director
of DHSS’s Division of Economic Services (DES). They
sought declaratory and injuncti\.c rclicf. objecting to
DF:S procedures for the denial or termination of Aid to
Families with Dependent Chilclrcn (AFDC).  Food
Stamps and Medicaid benefits. They alleged, inter alin,
that these procedures violated the laws and regulations
governing these programs, and deprived them of
propcrty without due process of law.

Pla int i f fs  moved for  c lass  cer t i f icat ion and
summary  judgment on all but two claims. The district
court granted the class certification motion and. in
part, their niotion for summary judgment. Ortiz  ~1.

Eichlcr,  616 F.  Supp. 1046 (D.C. Del.  1985).  The
district court subsequently issued a n  opinion on
reargurncnt, Orliz c. Eicllkr,  616 F. Supp. 1066 (D.C.
Del. 1985). entered an order relating to issues decided
in these opinions [August 16. 1985 Order (repinled  in
appendix in br. for appellants)], and issued a third
opinion covering procedures the parties should follow
in complying with the court’s order. All parties agree
that the effect of the three opinions and order was to
grant summary judgment as requested by appellees on
al l  but  one  issue .  I. The  dis tr ic t  court  granted
declaratory relief on all other issues, August 16, 1985
Order at l-2; and immediately enjoined DES from

1. That issue. concerning the lack of an impartial
decision-maker  In AFI)C and Medicaid cases. Is still pending before
the district court. See Br. for appellants at 3: Br. for appelkxs at 2.
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colisidering  ex parte  evidence and statements of
adverse de&rants  not available for cross-esan;ination.
Id. at 3. The court also ordered that commencing
October 1, 1985. DES notices of adverse action mu,>:
cornpI> w i t h  a l l  r e g u l a t o r y  a n d  dur procc’.-;s
requiremen?s  and that final decision letters m u s t

contsin all of the information required by fedc~ral
r~:gulations.  Id. a t  3 - 5 .  Flnall:,~,  t h e  district  cou!-!
enjoined  DES from allo\ving  the st;l.! r h e a r i n g
representa?ivt:  to  preparc the reconimt;nded  hear ing
decision jn food stamp  cases alld orcicr-etl  lhat tljc,
opportuilily  for new hc;irin2s br ,givcn to  a l l  class
members  wZ?o  lvere  ad\~c:rsel!~  aficcted by the procedural
deficiencies in their prior heal-itlgs.  ld. at 5-G. ‘l‘hcL
Dela\\  arc age-ncies have appealed.

II.

Because this appeai inl,.c>l\frs  the applicnt ion ~37 Ed
interpretaton of le,gal  principles. the stand;.rrd  oi re~?cw
is plenar,r. liniu~r-so! Minf:raIs, Inc. ~1. CA. I-lqlIfzs C%
Co. .  669  F.2d 98 ,  101-02 (3d Cir .  1981). See  a lso
B a r n e s  I . : .  C o h e n ,  7 4 9  F.2d 1 0 0 9 ,  1013 (3d C i r .
1984)Ion  review  of district court rulings concerning
interpretations of federal and state regulations under
the AFDC program, standard is whether disirict  court
applied correct iegrll prrcepts),  cert. dcnicd,  _. U.S.
--, 105 S.Ct. 2126 (19853.

III.

Before addressing the merits of DES’s contentiolls.
we must determine whether this appeal is properly
before us. The Delaware authorities contend that
appellate jurisdiction lies pursuant to 28 U.S.C.
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5 1291, Br.+r Appellants at 1. But claimants counter
that the court’s order was not final under 3 1291
because the order granted only partial summary
judgment for claimants. We conclude that appellate
jurisdiction lies pursuant to 28 U.S.C. § 1292(a)( 1).

Courts of appeals have jurisdiction “of appeals
from all t’inal  decisions of district courts . . .” 28
U . S . C .  6 1 2 9 1 .  R,ulc 5 4 ( h ) ,  F.R. C i v .  I’.. express])
provides that an order acljudicating less than all claims
in an action with multiple  claims iS not final unless the
district court makes “an express determinarion that
there is no just reason 1or delay .  .  .  ori express
direction for the entry of judgment.” DES concedes
that the district court has not disposed of all of
claimants’ claims, and DES has not sought a Rule
54(b) determination and certification from the district
court.. Nor does DES assert that the district court’s
order is appealable under the “collateral order
exception” o f  Cohen ~3. &nc_/‘icial  Industrial  Loctn
Corp., 3.F-1’7 U.S. 541, 545-47 (1949). Consequcrltly.  the
district court‘s order is not appealable under 28 U. S.C.
B 1291. L?rooks  L’. E‘ilch.  G-l2 F.2d 46, 47 (3d Cir. 1981).

Unlike  st?(‘t  ion  129  1, hofvcver.  scc.t ion  1292
provides for appellate jurisdiction of appeals from
“[i]nterlocluto~  orc!ers  oi the district courts ol’ thv
Unjted  S t a t e s  .  .  g r a n t i n g  .  .  iol,]  refusing .  .
injunctions . . . ‘. 28 U.S.C. !3 1292(a)(l).  Because the
district court’s order granted scme of claimants’
r e q u e s t s  f o r  injuilcti1.e r e l i e f ,  t h i s  c o u r t  h a s
jurisdiciion of DES’s appeal under 3 1292(a)(l).  The
additional declaratory relief from which DES appeals
tracks issues virtually identical to those raised by the
grant  of  in junct ive  re l ie f .  R%ere  the  addit ional
elements of the district  court’s order are closely
intertwined with those granting or denying injunctive
relief, the exercise of jurisdiction over the additional
elements is proper. Gomez  u. Turner, 672 F.2d 134,
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138 (D.C. Cirrl982)(appcllate  review  ofboth iIljtinctivf>
and declaratory relief afforded by district court’s partial
grant of summary judgment); Ac~as~~~cnus  U. NtyI~y.
6% F.2d 600 ,  602  (7 th  Cir .  198O)(wllere injunctive
reljef  was deemed part of order den\.illg motion LOI

partial summary judgment, appellate  court could
review entire order on appeal “[blecause  the denial n!.
injunc:iw relicf is interdependenl with the renlainder
of t-he applaled order . . . .“).‘. We 11014’  turn to thy
merits of the appeal.

C l a i m a n t s  h a d  colitend~d  t11at  the n o t i c e s
routine!>7  sent by DES to public. assistanc‘e  claimants
p r i o r  t o  denyink o r  tcr-mirlating  brbneflts were
inadeyuate  becaLls? the lloticw f a i l e d  :U csplain  tilt
reasons for DES’s action or to pr-vse;lt  :~:alculations
justifyin:;  that ac1 ion. Tile district court a,grccd.  It
directed DES to issura notices that co~nplied \vill; the
req\liremc*l,lc;  of the applicable reglll,ltions  and due

process:

At  a  minimum.  these  not ices  shal l  .  3 )
provide a detailed individualizt-d espIanation
of the rcason(s!  for the action being taken
which includes. in terms comprehensible to

2. Alternatively. jurisdiction of Lhis appeal from the district
court ’s  order  prarlting partial  declaratory judgmcl;t  may  exist
under  scc!ioll-l292(;,)(  1) .  i f ,  s tanding alone.  the effrct  of  the
dxlaratory judgment is simiiar to injunctive relief and “of ‘serious.
pcrhtips irreparable. consequcncc’  t h a t  can br ‘effcctivrly
c h a l l e n g e d  o n l y by immediate a p p e a l . ”  Prcsinzano  IJ.
Ho~rnan-LuHuche.  Irlc., 726 F.2d 105. 109 (3d Cir. 1984) (quoting
Carson u. American Brands. Inc., 450 U.S. 79. 83 I198  1)): see aIs0
Melendez  u. Singer-F’riden Corp.. 529 F.2d 321. 323 i1W.h Cir.
1976)~“Courts  have r e c o g n i z e d  t h a t  many orders n o t  dealing
esclusiveiy w i t h  injcnctions d o  never1  hrlrss c o n s t i t u t e
in t e r locu to ry  o rde r s  Impa i r i ng  i n junc t ive  relicr a n d  a r e  t h u s
entitled to immediate appellate review” under section 1292(a)( 1)~.
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theclaimant,  an explanation of why the action
is being taken and. if the action is being taken
because of the claimant’s failure to perform an
act required by a regulation, an explanation of
w h a t  t h e  claimanl  w a s  required b y  t h e
regulation to do and why his or her a( tions
f a i l e d  t o  m e e t  t h i s  s t a n d a r d :  a n d  4 )  i f
ca lculat ions  of  income or  resources  are
involved, set forth the calculations used by the
agency. including an) d i s r e g a r d s  o r
deductions used i n  the c a l c u l a t i o n s ,
explanations of what income and’or  resources
the agency considers available to the claimant
and the source or identity of these funds. and
the relevant  eligibility limits and maxlmum
b e n e f i t  p a y m e n t  l e v e l s  f o r  a  f a m i l y  o r
assistance unit of the claimant’s size.

August 16, 1985 Order at 4.

A.

DES contends that the pre-healing notice required
by the  dis tr ic t  court  goes  beyond rhc minimum
requirements of due process and the applicable federal
regulations. It argues that order “requires individual
level data of an unlimited degree of specificity which
would result in a notice virtually incomprehensible  lo ;J
claimant and would he a substantial administrati\:e
burden.” Br. for appellants at 14. We disagree.

Tile district court’s order tracks the requirements
of “adequare” notice set forth in the applicable federal
regulations,‘ ,  Although these regulations do not
specify precisely the information required for adequare

3. see. e . g . .  A F D C  r e g u l a t i o n s  a t  45 C . F . R .  §
205.10(a)(4)119)(1985):

I n  c a s e s  o f  i n t e n d e d  a c t i o n  t o  discontinue.
terminate. suspend or reduce assistance or to change
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notice, t h e - d i s t r i c t  c o u r t  p r o p e r l y  l o o k e d  t o
requirements mandated by the due process clause to
fles!~ out the details. Garrett LI. Puett.  707 F.2d 930 (6th
Cir. 1983); Schroeder u. Hegstrorn, 590 F‘. Supp. 121.
127 (D. Ore. 1984).  The lcadirlfi caw of Gddkrg  I’.
Kelly, 397 U.S. 254 (1970), teaches  that due process
requires that claimants facing tcrmi!latiorl  of puljlic
assistance benefits must be gi\.eli “adry~late notice
dctaiiing  the reasons for a proposed ter’n~ination  . .”
I d .  a t  2 6 7 .  S u c h  n o t i c e  i s  necessarg’  to p r o t e c t
---_--_-.~--~-.-.-~-~---__--------__.---

the manner or for-in of phymcnt  to a ~I~oI~-~~IL\Y \.cndor.
o r  t\fwp‘lrty payllclil ulldCl  # x3.1  .!a:

(i,l  l‘t:c Statr or local agr11c.y sl~iill gitfr limeI\. and
ad..‘.>-,L ,tidtt IlOtiCY!. Llndc~-  tliis rcquii-~:m(.llt.

* * *

and 45 C.F.K. s 206.lOiai(4)(1985):

Ac!ty~~;ltc rollick sl~ll  IN> w111 IO ;I~~~I~YIII~S  a n d
rccipic’ilts t o  illdicatr  tllat ab~i~l;111cc  h a s  l:c.c,n

autlloritr\ci !il>cluding the amo~~n!  ol finallc‘ial
assistance) or that it has been denied or tcrminaccd.
Under, t h i s  rrquircnlcnt.  adequate  n o t i c e  means  a
vzritten nctiw  that contains a statcmc.nt  of thr ar?ion
taken. and the reasons for and the specific rt:gul;lrions
s\-.pporting  slicll a c t i o n

Medicuid rc@l;atic)I>s  at 42 C.F.R. B 431.210119P5):

A  n o t i c e  rcqllirrd u n d e r  B 431.206;0(21  o f  t h i s
subpart must contain--

(a) A statement  of what action tht- agenry intends
to take:

(b) The reasons for the intended action:
(c) The specif ic  regulat ions that support .  or  the

change in Federal or State law that requires the action



claimants a@nst  proposed ajiency  action “resting dn’
incorrect  or  mis leading factual  premises  or  on
mbapplication  of rules to policiras  of the facts of
particular cases.” Iii. at 268.

B.

In respc-cting Goldberg LI. Kelly’s requirement oi
“adequate notice detailing the reasons,” t11e court RSS
of thr view that this wquired  a statcnncnt  of the
cakulatinns  ~wd by Ihe agency. Althou@ vigorousI>
contested  by LIES, tl1i.s rrquirrment  i s  anlpll-
s u p p o r t e d  b y  a f o r m i d a b l e  a r r a y  of‘ cast la~v.‘. SW
-__--- ----.__~-. -_ -
Food S!nmps  re@lations at 7 C.F.R. li 271.2(  1985)

aild  i C.F.X. ii 273.lO(,qJ(ii)( 1985):

and 7 C.F.H. W 2G3.2ij)i 1 )Ii\)( 1985):

(ix) f’rovidc  specific information  on how the Slalc
agency calculated the benefit level if it has changed
since the prrceding  montll. cithcr  with rhc issuance  or
in a separate notification.

4. We recocnizc:  that  the dis tr ic t  cotlrt’s opiniorl  did not
expressly set forth the balancing of intercars required by iMatheu!s
u. Ekiridge.  424 U.S. 319. 334-35 (197G).U~ausr “due  process is
flexible. and calls fol- such procedural prokction  as the situation
demands,” AlulI~euls L'. Eldridge.  42-l U . S .  3 1 9 .  33.1 (1976).  the
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Dilda u. Qccern,  6 1 2  F.2d 1 0 5 5 ,  1 0 5 7  (‘7th Cir.)(per
curiam)(the  pre-hearing notice of intended reduction
or termination of AF‘DC  benefits  did not meet due
process requirements because, “[tlhough  it states the
ultimate reason for the reduction or cancellation of
benefits, the notice fails to provide the recipient  with a
breakdown of income and allowable deductions” such
that “recipients could determine the accuracy of the
conlputation~j”).  cerl. denied sllb r~rn. hfiller 0. ZIilda,
44’1  U.S. 935 (1980,: Schroeder lj. Hcgsirorn.  590 F.
Supp. a t  ‘126-130  (AFDC)(citing  c a s e s ) :  J o n e s  L!.

Biinxiner, 5.36 F. Supp. 1 1 Sl , 1197- 1200 (N.D. Ind.
1982)(kFDT:  and Medicaid). The rationale of these

-_c.--_-
determinn:ion  of the approtwiatr  process rrquircs a bal;mcinC ol
t h r e e  compc:in$  inxrests: -

CO:~CIUCIC* tha! ttle d:strict-couri’:;  o r d e r  was coIl>istt,nt  \vit11 the
requircmrnls  of due process. The impor-tance of ~~~~~~llc  es' iiIterc~s1
in welfare  benefits is well  estabLished.  Goldbcrrg 19.  KtlI!.r.  397 1.1  S.
254. 264-5 ( 19iO). Alsn w?ll  rccognjzed  is thr need fcJr specific  arid
detailrd notica of the Sases for adverse agency  action in order 10
guard x!ainst the rrroneous  deprivation oft hesc benefits. Rnrks  ~9.
l’ruimr.  525 F.2d 837. 842  (7th Cir. 1975). cert. dcrlicd. 324  U.S.
978 ( 1976). F i n a l l y . D E S ‘ s  c o n t e n t i o n s  concernlnfi the
adn1inist.rativr blrrden of cornpI)-ing  with this aspwt of the distric!
court‘s order are vastly overstated-because they are bawd on an
erroneous interprerstion  of  the requirements  imposed by that
order. See inJra text at 14-15.



cases, primarily from the Seventh Circuit, has been
accepted in this circuil.  See Will 1). O’Bccnnon. 55-I F.
Sup. 190. 197  (E .D.  Pa .  1982)(AFDC);  Pt~i~udelpt~~u
\l'c?!fare  Rights Organization  1). O’I3crnr~on.  525 F.
Supp. 1 0 5 5 ,  1060-61  (E.D. I’a. 1981)(Food  Slamps).

c .

Cases cited by DES in support of a less detailed
notice arc easily distin@ished.  The agcnq’  action
challenged here concerns denying or tf:ru?ina!infi
benefiis  on an individu<l!,  case-by-case basis. Yet DES
relied on authority  that described so-called “nlasj
chan,qcs.” such as those res~llt  ing from new legislation.
S e e ,  e . g . .  Gurrett 1’. Puett.  70?’ F.2d 9 3 0  (6th Cir.
1983)(espressly  d e c l i n i n g  t o  a p p l y  the Se\.cnth
Circuit’s rationale to changes resultixg from new
legislation): LeHerIu  ~1. Spirilo,  703 F.2d 639. 643-44
(1st Cir. 1983). LIES also relies on the tcaihings  0i
Atkins I!. Pclrker.  472 U.S. __. 53 U.S.L.W. 3686 (June
4. 1985). but UT belie\x?  that it is not controllinfi.  Thf:re
the Supreme Court exp~~essly  stated that its decision
“does not concern the procedural fairness of indi\*iduai
eligibility determinations. Iiather.  it  involves a
legislati\Tely  mandated substantiLre change in the scope
of the entire program. “Id.at--..-.53U.S.L.W.at  468~).

W e  a r e  p e r s u a d e d  t h a t  t h e  d i s t r i c t  cbourt’s
formulation was the product of thoughtful analysis
supported 5>- reasoned decisions in other courts.

- - - - - - -
5. Accordinq  to DES:

level da:, : ; . I n d i v i d u a l  Icvel d a t a  c o u l d  range i n
. r
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D.

Finally. DES contends that its benefit calculations
deal only with “case level d:r!a.” yet the collrt requires
“individual level data.““. It argues that this \vill require
DES to generate  de rw~o specific alld dctailc if financial
data, -I burden  tha; is “several orders  of ma~~~itutle  (if
not incalculably) greai ” r” than that imposrd  in cases
relied upon by!  the district court. BI for appellants at
18 n.16; sw nlso id. 3f 14 11.13.  WC,  feel Illat DES ic;
reading too muci , in the ccurt’s  order.

Nothiqg in the dis!rict COUJ!'S  opinions or order
supports P,ES’s assertion that ir will bc required to
provide, de rwLl0, “indi\.idual  bvel data” IO claimants.
The court expressly stated that, “if calculations of
incoalc  or rc’sources are involved” in the intended
agency  at:tir>n. 111;’ agency  m u s t  ‘*set f o r t h  t/~e
Ctlku!ai’(?rls  Used /J&g  the! ugerlc!g .  .  .” Ati,@lst  16.

19% Ortic:-  at 4 [emph:lsis added). ‘1‘1~~ disirict court
views d DLS’., ro utinc notice proc,?durits  as inadecpate
hrcause thy: did no! ccmtnin “the specific calcular;o:;c;
ll.Sf?d blJ l/1(>  :Iscricy .” 6 1CI F. SUpi>. kIi 1 OG

(rmph3s~s adc~ecl). ?'he wurt furtllcr-  s ta led that ,  “Iilf
calculations of a claimant’s income or rt53urce:.  are
inv4ved.  DES must set forth 111~ culculutiors ir 11sec1
f0 nrrive (1: its deci;ion.  i .e. ,  explain N-hat  fUildS  it
considers !.he claimant to have and \vhat the relevant
elig:bility li:IlitS arc.” I&A’.  at 1062 (emphasis added).
Thcsc statcnwits  clearly say that DES is to iIlclude  in
the notice onl~r thos? calculations used by the agency in
making its decisio;). The court’s order requires no
zdditjonal  burdens .  To  suggest  otherwise  i s  to
exaggerate.

making up thr total in each cale#q. CS~ level data is
the data from which the determination  of eligibility 01
the c a s e ,  o r  nssistancc  u n i t  i s  ITlildC  (e.g.. earnrd
income  for the case. unearned income for the case).

Br. for appellants at 11 II. 1 1
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ClaimanRdo not contend that the district court’s
order requires inclusion of “individual level data.” The
district court opinions and order do not by their terms
require the inclusion of “individllal  level data.” Nor do
we read such a requirement into the order. We non
turn to the otl,er  major issue presented for our
consideration, the question  of the ciua!iiy  of rt\.idence
to be adduced  at DES’ hearings.

,:laimar;ts  soufiht  tc: en jo in  DES’s pract ice  of
col:sic!ering at  heal-irigs adverse statements flom
dcclaran  t s 1%’ l-1 0 \vere n o t available for
cross-examination or confrontation at hearings. This
practice, they said. violaied  clai:nants’  rights under the
applicable federal regulations to “have adeyuate
opporfunity  . . . It10 question or refute any testimony
or evidence. i n c l u d i n g  [ t h e ]  o p p o r t u n i t y  t o
confront a11d  cross-examine adverse witnesses.’
.45 C.F.R. 5 2 0 5 .  IO(a)( 13)(vi)( 1985)(AFL>C):  uccord
4 2  C . F . K .  3 431.242(e)  (1985)(Medicaidl:  7  C.F.K.
# 273.15(p)i5). 273.1G(e)(2l(ii)  i 1985)(food stamps).
The district court agreed. It held that the DES practice
violated the r i g h t s  o f confrontation and
cross-examiliation  a f f o r d e d  b y  t h e  a p p l i c a b l e
regulations. 616 F. Supp. at 1068. The court expressly
declined to reach appeilees’ additional argument that
the  DES hear ing pract ices  v io lated c la imant ’s
constitutional due proc~ess rights, id. at 1068, 11.2. The
court enjoined DES against “admitting into evidence
and considering statements by witnesses not present
at hearings for federal public assistance if claimants do
not have an opportunity to confront and cross-examine
those witnesses. ” Order of August 16, 1985 at 3.

DES contends that the district court’s injunction
constitutes “an overbroad proscription of the use of
hearsay evidence when the declarant is unavailable.”
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Br. for appeitants  at 24. Its argument focuses on the
knits of the constitutional rights of confrontation in
hoth the administrative, e.g., Goldberg ~1. &Lly, 397
U.S. 254, 268 (1970)(procedural  due process right).
and criminal,  e.g., O h i o  ~7. Roberts. 448 U . S .  56
(1 WO)(sixth  amendment right). cor1text.i.  But tile
d i s t r i c t  c o u r t  b a s e d  i t s  d e c i s i o n  soleI!* o n  t h e
requirements of the applicable federal regulations, and
not on the Constitution. See Featherstone  u. Siuntor~.
626 F.2d 591,  593 (7th Cir.  1950)(citir;$  Hugans  L’.
Levine, 415 1J.S.  528, 543 (197311. DES provides no
authoriQ  to support its suggestion that the applicable
federal regulations do not mean what they say. We find
the language devoid of ambiguit:+; clainlants have the
right to “question or reftlte any testimony or evidence.
i n c l u d i n g  [ t h e ]  opporttinity  t o  c o n f r o n t  aIld
croSs-exan:ille  a d v e r s e  w i t n e s s e s . ” -15 C . F . H .
t? 205. lO(a)( 13)(\:i,!(AFDC): accord 32 C.F.K.
3 431 .242(e )  (hledicaid):  7  C.F .K.  !% 2i3.15(~)(5).
2?3,lij(e)(2l(ii)(food  stamps).

Moreo\fcl-,  as w:e uxlderstand  the district court’s
opinron  and order. the district court did not prohibit
r-ii1  frjrms of hearsay evidynce. As the district court it:;elf
no1eci. gut-of-court statements which technically ace
hearsay, but where the claimant had ~111 opportuniiy to
cross-examine the witness at a prior court proceeding
to  which  the  c la imant  was  a  par ty ,  or  hearsay
testimony of DES staff wllo could be available as
witnesses upon request of the claimant, are admissible
despite their hearsay nature.6.

6. Some hearsay evidence may be offered by DES that
does not  violate  plaint i i fs’  r ights  to  confront  and
c r o s s - e x a m i n e .  F o r  e x a m p l e .  t h e  a d m i s s i o n  o f
testimony from a court proceeding to which a claimant
was a party would not violate those rights. nor would
the admission of statements by persons. such as DES
s t a f f .  who  cou ld  be  ava i l ab l e  a s  w i tne s se s  upon
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SimilaTy. under  the  dis tr ic t  court ’s  order ,
eilidence  which falls within recognized hearsay
esccptions  where c’l-oss-cs;I2lliI1;tf  ion of the Ivitness
would not be meanin,gful.  such as those enumerated in
Federal Rule of Evidence 803. are ,genera!ly  not to be
precluded from admission al. DES hearings. For
example, rrc.wrds  of re,gularlv c ondllctvd  acti\-ir ies,
publ ic  records  and r e po r t s .  vikl statistic,s;. r eco rds  01

religious organizations. marriafie.  bu:)tisnltil  and
simiiar  certificates.  f a m i l y  rc:ords. r r: c 0 r d s 0 f
d o c u m e n t s  a f f e c t i n g  a n  i n t e r e s t  i n  p r o p e r t y .
statemenrs  and documents affecting  an interes:  in
property. statements in ancient documents. market
reports, commercial publications, learned treatises.
judgments of previous convictions. judgments as to
personal, family 01 g e n e r a l  flistory o r  ljottndaries a r c -

admissible a t  admiIllstrative  proceedin,qs.  Because
DES h a s  n o  subpoena  po~\~er. i t  i s  o n l y  r\rhcre
out-ol-court testimony consist< of testimon!.  given b)
live witnesses \vho could testify at the hearing. but who
refuse  to  do so  unless  subpoenaed.  that  such
testimony n7i!l  be precluded from admission and
consideration a I tile a d m i n i s t r a t i v e  hearing.
-~__ ___- _--

InY]?l”“‘.  III  boll1 (II rl1csc 5L‘(‘I1aI-l05.  LIlC c~~:rLlc:llct  \\SUU!d

tx- hearsay but admissible bwausc the,  clulmant \vould

have  an opportunity to conlront  and cross-examine.

6 1  u F. supp. a1 JWS. I’liC cllstr-1c.t court lurther noted  that DES

h2s se\pcral  mcl hod- by L\shich  it could bl-ing ilself into
compllaric~ k.ith tlie wgu!utiolls wIthout  Imposin;~  a
f la t  ban on hearsa!.. The s ta te  could give DES the
p o w e r  t o  s u b p o e n a  w i t n e s s e s  f o r  hcarillgs. If the
kpislature returns the subpoena po\\x*r to Dl;S. most
hearsay e v i d e n c e  c o u l d  hc admitlcc?.  b e c a u s e
rlaimants  ~,c~ulci  then  have th(~  powc~- t o  cor11pc1
confrontation \vith. and cross-examination of, hearsa)
declarants.

616 F. Supp. at 1068.


