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PREGERSON, G rcuit Judge:

This is a class action against the Secretary of Housing
and Urban Devel opnent ("HUD') and the owners of certain sub-
sidi zed housing in Al aska. Plaintiffs are applicants and
potential applicants for HUD rent subsidies under the
Section 8 Set-Aside Program 42 U.S.C. § 1437f (1978 & Supp.
1982), of the Housing and Conmunity Devel opnment Act of 1974
("the Section 8 prograni). Plaintiffs allege that they were
deni ed due process and equal protection by the manner in
which the owners of a subsidized apartnent conplex processed

their applications for rent subsidies.

These are cross appeals fromtwo orders of the district
court. In Appeal No. 3294, HUD appeals the court's ruling
that applicants for Section 8 benefits nust be afforded Fifth

Amendnent due process protection in the application and
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sel ection process. Huo al so argues that, in the event this
court determnes that due process is required, the procedures
ordered by the court should be nodified in several respects.

I n Appeal No. 3404, Plaintiffs appeal both the application
and selection procedures ordered by the district court and
the court's ruling that HUD is not required to ensure that
project owners rent to Section 8 applicants all wunits for

whi ch Section 8 subsidies are avail abl e.

W affirm that part of the district court's judgment
hol ding that applicants for Section 8 benefits are entitled
to due process protection. W also affirmthe court's ruling
that HUD need not require owners to utilize all available
Section 8 subsidies. However, because we believe that
certain application and selection procedures ordered by the
district court should be nodified, we also reverse the

court's order in part and remand the case for further

pr oceedi ngs.

FACTS

Plaintiff Margaret Ressler noved into Jewel Lake Villa
apartments in Anchorage, Al aska, in August 1977. Because the
owners of Jewel Lake Villa were receiving nortgage insurance
benefits from HUD under Section 236 of the National Housing
Act, 12 u.s.c. § 17152-1 (1980 & Supp. 1982), |owincone
tenants such as Ressler were eligible for rent subsidies

under the Section 8 program

Ressl er inquired about the Section 8 rent subsidies and

was told by an enployee of Jewel Lake Villa that none were

avai | abl e. Ressler was not given a witten application, nor
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was she put on a V\a|t|ng list. Ressler was told that she

would be notified if any Section 8 benefits becane avail able

Havi ng received no such benefits by Novenber 1977,
Ressler filed the instant action. Ressler alleged that she
had been denied Section 8 rent subsidies inproperly for two
r easons. First, Ressler contended that the absence of pro-
cedural safeguards in the application and selection process
was a denial of due process and equal protection. Second,
Ressler argued that HUD s failure to require project owners
to rent to Section 8 applicants all units for which Section 8
subsidies are available violated the national housing policy
and constituted an abuse of discretion by HUD. The parties

made cross notions for summary judgnent.

By a Menorandum and Order filed March 6, 1980, the dis-
trict court granted partial sunmary judgnment in favor of
Ressler, holding that Ressler had a "legitimate, objectively
justifiable claimt to Section 8 benefits which entitled her

to due process protection_1 The court invited further

briefing on the issue of the form and extent of procedura

due process to be afforded Section 8 applicants. The court

al so granted partial sunmary judgnment in favor of HUD, ruling
that HUD s failure to require project owners to utilize all
avai l able Section 8 benefits was not inconsistent with the

nati onal housing policy and did not constitute an abuse of

di scretion.

1/ The district court did not reach Ressler's equal protec-
- tion claim holding that resolution of the due process
i ssues "effectively resolves the issue of procedura
saf eguards." Menorandum and Order filed Mar. 6, 1980, at
5.
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After considering the parties' proposed application and
sel ection procedures, the court issued a final judgnent

setting forth the requisite procedures in three phases: (1)
tenant-selection criteria;: (2) a waiting list procedure: and
(3) notice and hearing procedures. These cross appeals

f ol | owed.

ANALYSI S

1. Entitlenent to Due Process

HUD argues that an applicant for Section 8 benefits

does not have a protectible "property" interest in those ben-
efits because project owners are vested with a certain anount
of discretion in selecting anong qualified applicants. HJUD s
argunent has two basic components. First, HUD points to the

U.S. Suprene Court's decision in Board of Regents v. Roth,

408 U.S. 564 (1972), in which the Court stated:

To have a property interest in a benefit, a
person clearly nmust have nore than an abstract
need or desire for it. He nust have nore than
a unilateral expectation of it. He must,
instead, have a legitimate claim of entitle-
ment to it.

Id. at 577.. Second, HUD reads this court's decision in

Gty of Santa Cara v. Andrus, 572 F.2d 660 (9th GCr.

1978), as requiring a "certainty of receipt” of benefits
before a right to due process attaches. Consequent |y,
according to HUD, there can be no due process entitlenent
where the receipt of benefits depends upon the exercise of

discretion in the selection process.

HUD has overstated the holding of Cty of Santa

Cl ar a. In that case, the court found Roth to be directly
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aispositive of the question whether the Gty of Santa

Clara had a protectible "property"” interest in power allo-

cations from the Central Valley Project. Common to both

Roth and Gty of Santa Clara was the fact that the entity

charged with dispensing governnmental benefits had "un-
bridled discretion" in the selection process. I'n each
case, the applicant was held to have an insufficient
“property" interest in the benefits to give rise to due

process procedural safeguards.

It is clear, however, that the owners of Jewel Lake
Villa had only limted discretion in the Section 8 appli-
cation and selection process. Wiile under the Section 8
program "the selection of tenants . . . shall be the
function of the owner," 42 U S. C § 1437£(4)(1)(A) (Supp.
1982), the regulations and guidelines pronulgated pursuant
to the statute closely circunscribe an owner's discretion.
For exanple, the regulations dictate what percentage of
the Section 8 contract units an owner nust rent to "very
| ow-incone families" (24 CF.R § 886.117(b) (1982)) and
require the owner to select eligible tenants in accordance
with a HUD approved marketing plan (id. § 886.121(a)). In
addition, HUD s admnistrative guidelines set eligibility
standards for Section 8 applicants, provide detailed
application and instruction forns, establish rules for the
calculation of an applicant's inconme and allowances, and
require HUD review of all certificates of eligibility'
after determ nations have been nmade by project owners.

See HUD Handbook 4352.1, "Loan Managenent Section 8
Set - Asi de," 99 23-26 ("HUD Handbook").

o s e At ML e v e e s m g e ey i




The instant case is thus simlar to Giffeth v.

Detrich, 603 F.2d 118 (9th Cr. 1979), in which this court

found that applicants for general relief had a protectible
claimof entitlenent to benefits based solely on the
l[imting language in the authorizing statute and regul a-
tions. In rejecting the argunment that applicants could
have no legitimate claim to benefits because each county
had discretion in establishing eligibility criteria, the

court-hel d:

The regul ations adopted by San D ego County
are detail ed. They set forth specific objec-
tive eligibility criteria for receipt of aid.

. The requlations are conprehensive and
definite. They greatly restrict the discre-
tion of the intake eligibility worker. .
Here the authorizing statute coupled wth t he
i npl ementing regulations of the county creates
a legitimate claim of entitlenent and expec-
tancy of benefits in persons who claim to neet
the eligibility requirenents.

Id. at 121. <. Jacobson v. Hannifin, 627 F.2d4 177, 180 (9th

Cir. 1980) ("A property interest may be created if ' procedu-
ral' requirenents are intended to operate as a significant
substantive restriction on the basis for an agency's

actions.").

In addition, Ressler has a constitutionally protected
"property" interest in Section 8 benefits by virtue of her
menbership in a class of individuals whom the Section 8

program was intended to benefit. 42 U.S.C. § 1437f(a) (1978)

provi des:

For the purpose of aiding |ower-incone
famlies in obtaining a decent place to |ive
and of pronoting economcally m xed housing,
assi stance paynents may be made with respect
to existing, newy constructed, and substan-
tially rehabilitated housing in accordance
with the provisions of this section




A simlar statutory statenent of purpose was held to
give rise to a legitimate claim of entitlenent in Geneva

Towers Tenants Organization v. Federated Mrtgage |nvestors,

504 F.2d 483 (9th Cr. 1974). The statute at issue in Geneva
Towers had a declared purpose "to assist private industry in

provi ding housing for |low and noderate inconme famlies and
di splaced fanilies." 12 U.S.C § 17151(a). This court
affirmed the ruling of the district court that beneficiaries
of the statute had to be accorded due process safeguards,
hol di ng:

Congress' purpose was . . . to provide the
tenants wth the benefit of |ow cost housing
The source of the tenants' entitlenent is

explicit: Il lies in the congressionally
stated purpose of providing persons of neager
econom c neans with |ow priced housing . .

and the statutory requirenent that the FHA
regul ate the rents charced by the private
devel oper.

504 F.2d4 at 490 (enphasis added).

The sane rationale applies to give Ressler a protect-~
ible claimof entitlenent to Section 8 benefits. Ressler is
a primary beneficiary of the Section 8 program and her
recei pt of benefits is closely nonitored by HUD under the
i npl enenting regulations and guidelines. Ressler thus has a
sufficient "property" interest in Section 8 benefits to
entitle her to due process safeguards in the processing of

her application.

Finally, the facts and circunstances of the instant
case are thenselves a conpelling argunent for affording at
| east sone due process safeguards to Section 8 applicants.
Ressler was not allowed to submt an application for benefits
to Jewel Lake Villa in August 1977 based upon a representa-

tion by a Jewel Lake Villa enployee that no benefits were




t hen avail abl e. In fact, it appears from the record that

there were as many as seventeen unall ocated Section 8 |eases
at Jewel Lake Villa between August and October 1977. Ressler
shoul d have been given sone neans of ensuring that her appli-
cation for Section 8 benefits was received and given meaning-

ful revi ew

2. Application and Sel ection Procedures

In its Judgnent filed April 20, 1981, the district
court ruled that project owners under the Section 8 program
were required to inplenment certain specified procedures
regarding (1) tenant-selection criteria: (2) a waiting list
procedure: and (3) notice and hearing procedures. Ressl er
and HUD claimin their appeals that the procedures ordered by

the district court should be nodified in several respects.

Both Ressler and HUD agree that the test articul ated

in Mathews v. Eldridge, 424 U S. 319 (1976), controls the

determ nation of what process is due. In Mithews the Court

stated that

identification of the specific dictates of due
process generally requires consideration of
three distinct factors: First, the private
interest that will be affected by the official
action: second, the risk of an erroneous
deprivation of such interest through the
procedures used, and the probable value, if
any, of additional or substitute procedural
saf eguards: and finally, the Governnent's
interest, including the function involved and
the fiscal and adm nistrative burdens that the
additional or substitute procedural require-
ment would entail.

Id. at 335.

The parties have argued at length regarding the weight

that each of the Mathews factors deserves in the context of




1 the Section 8 program Ressler refers repeatedly to the

2 statement of the district court that "[tlhe 'private Inter-

3 est” of the 'lower income' or 'very lowinconme' famly .

4 is enornmous." (Menmorandum and Order filed Nov. 24, 1980, at
5 5.) Ressler also argues that the governnent involvenent in

6 Section 8 projects'is so great that the actions of the pro-

7 ject owner are tantanount to those of the governnent, thus

8 . making the only relevant "private interest” that of Section 8
9 applicants. HUD, on the other hand, urges that every project
10 owner has a substantial interest in ensuring that the appli-
11 cation procedure is easy to administer and does not frustrate
12 his efforts to select satisfactory tenants.

13

14 A brief review of several basic due process principles
15 is of aid in according the proper weight to the Mathews

16 factors in the instant case. First, having determ ned that
17 Ressler has a sufficient "property"” interest in Section 8

18 benefits to be entitled to due process protection, this court
19 need not |ook further at the nature of Ressler's interest but
20 must focus primarily on its weight. See Board of Regents v.
21 Roth, 408 U S. 564, 570-71 (1972).

22

24 To that end, while "the legitimcy of an alleged

24 interest does not inherently depend upon whether the person
25 has previously been receiving the desired benefit" (Davis v.
26 United States, 415 F. Supp. 1086, 1092 (D. Kan. 1976)), it is
27 i ndi sputable that Ressler, as an applicant for governnenta

28 benefits, has a less weighty interest than sonmeone who is

29 currently receiving benefits and is threatened with reduction
30 or termnation of those benefits. See, e.g., Richardson v.

31 Perales, 402 U S. 389, 406-07 (1971).

32
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Finally, to the extent that the "private interest" of
the owners of Jewel Lake Villa nerges with the government's
interest, the owners' interest nmay deserve nore weight,
rather than |ess weight as Ressler contends. For exanple, in

Fuentes v. Shevin, 407 U S 67, 92-93 (1972), the Suprene

Court recognized that the interest of a private creditor

seeking sunmary seizure of goods would be weighed |ess heavi-

ly than the governnent's interest in summary proceedings in a
conpar abl e situation. Since owners involved in the Section 8
program carry out an inportant governnental purpose, they

should be spared all wunnecessary admnistrative burdens.

Wth these principles in mnd, the objectionable por-
tions of the district court judgnment may be anal yzed as

foll ows:

(a) Tenant-Selection Citeria

The district court judgnent stated, in part:

TENANT SELECTI ON CRITERIA USED BY PRI VATE
PRQIECT OWNERS

1. Omers shall establish witten tenant
sel ection criteria.

2. Al prospective applicants nust be pro-
vided with a copy of the criteria.

3. Tenant selection criteria nust relate to
the ability of the applicant to fulfill
| ease obligations and should not autonati-
cally deny tenancy to a particular group
or category of otherwi se eligible
appl i cants.

4. The followwng are illustrative of the
types of criteria which the owner may
establ i sh:

a. Denonstrated ability to pay rent and
meke tinely paynents.

b. Good credit references.

~10-
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c. Positive endorsenents from prior
| andl or ds.

d. Absence of a record of disturbance of
nei ghbors, destruction of property,
or living or housekeeping habits at
prior residences which may adversely
affect the health, safety, or welfare
of other tenants.

e. O her good reasons related to the
applicant's ability to fulfill |ease
obl i gati ons.

5. If the owner chooses to establish criteria
simlar to "other good reasons" (4-e) and
further chooses to reject a particular
appl i cant based upon these criteria, the
notice to the applicant advising the
applicant of the determ nation shall -
specify the particular reason for the
rejection.

Ressl er contends that these criteria are not "reason-

abl e" and "ascertainable,” citing Holnes v. New York Cty

Housi ng Authority, 398 F.2d4 262 (2d Gr. 1968). In particu-

lar, Ressler argues that subparagraphs 4b and 4c are unneces-
sary, Since a project owner would obtain the sane information
pursuant to subparagraph 4a. Simlarly, she argues that sub-
paragraph 4e is duplicative of paragraph 3 and subparagraphs

4a and 4d and thus is also necessary.

There is no need to disturb the district court judg-
ment in these respects. Subpar agraphs 4a through 4d are
expressly stated to be nerely "illustrative" of permssible
selection criteria: owners are free to use any or all of
these criteria or to develop other criteria pursuant to
subparagraph 4e. \Watever criteria are ultinmately estab-
lished nust, to be in accordance with paragraph 3, "relate to
the ability of the applicant to fulfill |ease obligations and
should not automatically deny tenancy to a particular group
or category of otherwise eligible applicants.” These

requi rements should provide project owners with the

-11-
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di scretion reserved to them under 42 U S.C. § 1437£(d)(1)(Aa)

(supp. 1982) and keep the exercise of that discretion within

xeasonable |limts.

Ressler also objects to the tenant-selection criteria

as a whole as being so broad that they conflict with the

pur poses of the National Housing Act and encourage abuse and
discrimination by project owners. The short answer to these
objections is that the National Housing Act grants project
owners a certain amount of discretion in selecting anong
qualified applicants. |f an applicant believed that such

di scretion had been abused, sone form of admnistrative
review would be imediately available (see Section 2(c),

infra), with judicial review an eventual alternative.

(b) WAiting List Procedure

The district court judgment further stated:

WAL TI NG LI ST PROCEDURE

1. |f the owner of a project participating in
the Section 8 program deternines that the
famly is eligible for a unit with Section
8 assistance and is otherw se acceptable
and that units are avail able, the owner
will assign the famly a unit of the
appropriate size in accordance with HUD
st andar ds. If no suitable unit is avail-
able and the owner has suitable units
under contract, the owner wll place the
famly on a waiting list for the project
and notify the famly of when a suitable
unit may becone avail abl e. If the waiting
list is so long that the applicant for a
unit with Section 8 assistance woul d not
be likely to be admtted for the next 12
nont hs, the owner may advise the applicant
that no additional applications are being
accepted for that reason.

2. Sel ections from the waiting list shall be
made chronol ogically, according to the
date of subm ssion of the application for

-12-
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cants are entitled to priority as a matter
of |aw. -

3. The waiting list will be nmade available to

the applicants upon request in the office
of the project manager.

Both HUD and Ressler seek nodification of the waiting
list procedure outlined above. Ressler contends that a
project owner should be required to nmaintain separate waiting
lists for each size of unit within the project. Wthout
separate lists, Ressler maintains, there is a likelihood that
eligible applicants who are on the waiting list wll be
forced to continue waiting even after an appropriate unit
becones avail abl e. Ressler further argues that applicants
should be given witten notice of (1) the fact that they have
been placed on a waiting list: (2) their place on the I|ist:

and (3) their mninmum estimted waiting period.

Ressler's suggested nodifications are substantially--
if not conpletely---covered by the procedures contained in the
district court judgnent. Paragraph 1 requires an owner to
notify qualified applicants that they have been placed on a
waiting list and to give them estimates "of when a suitable
unit may become avaiiable.” In addition, the directive that
a project owner assign an applicant from the waiting list to
"a suitable unit" when one becones available inplicitly
requires that the waiting list indicate what size unit each
applicant on the list is waiting for. Finally, all appli-
cants would have ready access to the waiting |ist under
paragraph 3 in order to determne their place on the list.
Thus, this portion of the judgnent in its present formis a

sufficient answer to Ressler's objections.




HUD s proposed nodification of the waiting list pro-
cedure is to extend the priority provision of paragraph 2 to

include current tenants who nay have applied or qualified for

Section 8 benefits later than non-tenants. Qherwise, HUD
argues, project owners might be forced to evict current
tenants who could not then pay their full rent and replace

them with new and unknown tenants who happen to stand hi gher

on the Section 8 waiting list.

HUD s proposal is a reasonable attenpt at solving the
"identifiable problent of "high vacancies and/or turnover" in
subsi di zed housing projects. 24 CF.R § 886.107(g) (1982).

Current tenants are already encouraged to apply for Section 8

benefits under the HUD guidelines. HUD Handbook at 11 24(a).
Statutory preference is already mandated for "famlies which
occupy substandard housing or are involuntarily displaced at
the tine they are seeking assistance . . . ." 42 US.C

§ 1437£(a)(1)(A) (Supp. 1982). Establishing a priority for
current tenants is sinply a form of |ocal residence prefer-
ence, which is allowed "to the extent that [it is] not
inconsistent with affirmative fair housing mnarketing objec-

tives and the owner's HUD approved Affirmative Fair Housing

Marketing Plan.” 24 CF.R § 886.321(b)(1) (1982). Such a
priority mght, in addition, encourage owners to nmake full
utilization of their Section 8 contract authority. HUD s

proposed nodification should be adopted.

-14-
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(c) Notice and Hearing Procedures

The district court judgnent further provided:

NOTI CE AND HEARI NG PROCEDURES

1.

If the owner determ nes that an applicant
is ineligible for a unit with Section 8

assi stance on the basis of income or fam
ily composition, or that the owner is not
selecting the applicant for other reasons

related to his ability to fulfill his
obligations as a tenant of the project,
the owmer will notify the applicant in

witing within 15 days of that determ na-
tion and of the specific reasons for it.
The witten notification shall state: (1)
that the applicant has 14 days from
receipt to submt a witten response to
the notice to the local HUD officials; (2)
that the applicant may have an attorney or
other representative prepare a witten
response, or appear at the |ocal HUD
office; (3) that the applicant's response
to the notification does not preclude him
from exercising his other rights if he
believes he is being discrimnated against
on the basis of race, creed, religion,

sex, or national origin.

The review of either the applicant's
witten response or of the information
provided at the informal neeting will be
undertaken by an enployee at the |ocal HUD
of fice. Wthin 5 working days of receipt
of said witten response or of the date of
t he neeting, HUD shall advise the appli-
cant in witing as to whether the owner's
determ nation is approved or reversed.

If, after review, the owner's finding of
ineligibility is reversed, the applicant

will be placed in a suitable vacant unit,
if avail able. If no such unit is avail-

able, he will be placed on a waiting Ilist.
The owner will be required to maintain in

its files for one year the application,
the notification of eligibility or ineli-
gibility, the applicant's witten request
for a neeting or witten response to a
negative determnation, if any, any other
witten subm ssions presented by the
applicant or his representative in support
of his position, and a copy of HUD s
witten determ nation.

-15-
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Ressler and HUD object to different portions of the
district court's notice and hearing procedures. Ressl er
contends that the procedures should be revised to require (1)

that the project owner make eligibility determ nations and

aotify all applicants within five working days of the date of
application: (2) that rejected applicants be furnished wth

"the particular reason for the rejection” in every case: and
(3) that the notice of rejection contain information regard-

ing area |legal services or other advocacy groups.

Ressler's second proposed nodification is easily

di sposed of. Her apparent concern is that, under the court-
ordered procedure in its present form rejected applicants
will not be nctified of the specific grounds therefor unless
rejection is pursuant to paragraph 4e of the court's tenant-
selection criteria. Ressl er has, however, overlooked the
requi renment of paragraph 1 of the notice and hearing proce-
dures, which states that "the owner will notify the applicant
in witing wwthin 15 days of that determ nation [of ineligi-

bility] and of the specific reasons for it." (Emphasis

added.) Thus, rejected applicants will know the basis for

rejection in every case.

Ressler's third proposed-nodification is well taken.
Requiring project owners to maintain a list of local |ega
services organi zations would inpose only a slight burden on
the owners and would be of value to applicants who claimto
have been deni ed benefits erroneously. That such a require-
nment would not place an undue fiscal or admnistrative burden
on project owers or HUD is evidenced by the fact that

simlar lists nust be maintained by governnent agencies in

-16-
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ot her contexts. 2 Thus, supplying |egal services infornma-
t| on to rej ect ed app' | cants ShOUI d be ConSi del' ed a due

process requirenent.

Ressler's first point--that owners should make eligi-
bility determinations and give Notice thereof within five
days of the date of application-- also raises inportant due
process issues. The district court's procedures contain no
time limt on the processing of applications: owners are only
required to serve witten notice to rejected applicants wth-
in fifteen days of the date that a determ nation is made.

The court in Colon v. Tonpkins Sqguare Neighbors, Inc., 294 F.

Supp. 134 (S.D.N.Y. 1968), Wwhen confronted with simlar
application ané selection procedures, held:

In order to avoid keeping applicants in a
state of indefinite suspension pending a
determ nation of their applications, a reason-
able time linit should be agreed upon between,
the parties herein within which the Rental
Conm ttee should be required to conplete its
i nvestigation of an applicant and notify the
applicant as to the results thereof. eto
the steady inflow of applications for |ow and
m ddl e i ncone housi ng accommobdati ons, the
directors of Haven Plaza cannot be expected to
process them with the sanme dispatch as woul d
be anticipated from a private rental agent.
Nevertheless, a time limt should be estab-
lished by the parties herein which, although
taking into account the anount of applications
whi ch steadily burdens the Rental Conmttee,
primarily caters to the interest of the appli-
cants in a pronpt determi nation of their
status and in having adequate tinme to obtain a
revi ew t hereof.

1d. at 139. Although Colon was decided before Mathews. a

bal ancing of the applicants' and owners' interests still

requires sone time limt on eligibility determ nations.

2/ See, e.g., 8 C.F.R. § 2922.1 (1982), which requires
district directors of the Immgration and Naturalization
Service to maintain a current list of free legal ser-

vices prograns within their respective jurisdictions "for
the purpose of providing aliens in deportation or
exclusion proceedings with a list of such organizations."

-17-




1 The five-day tine limt suggested by Ressler is, how
2 ever, unreasonabl e. Owmers would likely find it extrenely
3 difficult to assenble the "accurate verification records" of
4 income and all owances nmandated by the HUD guidelines, which
5 requi re, anong other things,
6 (a) Letters or other statenents from enpl oy-
ers and other pertinent sources giving
7 authoritative information concerning all
8 itemrs and anounts of incone,
(b) Photocopies or carbon copies of docunents
9 in the applicant's possession which
substantiate his statenents, or a brief
10 summary of the pertinent contents of such
docunents signed and dated by the
11 revi ewer,
12 (c) Certified statements or summary data from
books of account from self-enpl oyed
13 persons, and from persons whose earnings
are irregular, such as salesnen, taxi
14 drivers, etc., setting forth gross
receipts, item zed expenses, and net
15 i ncone.
16 HUD Handbook at % 23e(l).
17
18 At the sane tine, applicants have a substantial
19 interest in ensuring that their applications are processed as
20 qui ckly as possi bl e. Moreover, as Ressler points out, prepa-
21 ration of a proper notice, once the eligibility determnation
22 has been nmade, would not require the fifteen-day period
= approved by the district court. In our view, the fairest
24 accommodation of these conpeting interests is to give owners
25 fifteen days from the date of application within which to
26 make eligibility determnations and give applicants the
21 required noti ce.
28
29 . .
Wth respect to the review procedures ordered by the
30 . .
district court, HUD argues that an inpartial staff nenber of
31
t he owner --not HUD -should conduct the review of rejected
32
appl i cations. HUD contends that the procedure as ordered
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(1) is inconsistent with the statutory requirenent that
selection of individual tenants be namde by project owners,
rather than HUD: (2) is unnecessary because an inpartial
representative of the owner can provide a fair review and

(3) would be extrenely costly and burdensone to HUD.

HUD raises a difficult issue, since the potentia
econom ¢ and adm nistrative burden to HUD of review ng
rejected applications--HUD s third rationale--requires that
the governnent's interest be factored into the Mthews
bal anci ng fornul a. HUD s two other rationales are not per-
suasi ve, however. First, HUD review would not usurp project
owners' tenant-selection discretion. Eligibility determ na-
tions are already subject to HUD review (HUD Handbook at
1 26), and HUD may exam ne general project operation "at such
intervals as it deens necessary to ensure that the Oaner is
in full conpliance with the terns and conditions of the
[Section 8] Contract" (24 ¢.r.R. § 886.130 (1982)). Requir-
ing HUD also to review rejected applications would not
interfere to any significant extent with an owner's tenant-
sel ection discretion.

Second, it seens unlikely that a project owner's rep-
resentative could provide a neaningful and inpartial review
of rejected applications. The difficulties wth such an
approach in the context of evictions from public housing have
been described by one commentator as foll ows:

I nposing a requirenent of providing a
hearing before eviction on the private |and-
lord has a nunber of serious disadvantages.
First, it inposes a nmuch nore substantia
burden on the landlord than a requirenent of
participation in a hearing which soneone else
must provide. Second, a private landlord is
likely to be totally inexperienced in running
an admnistrative hearing; thus, the hearing
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Not e,

is less likely to reach a correct result effi-
ciently. Finally, the problem of "separation
of function" of prosecutor and decisionnaker,
serious but soluble in the context of an

admi ni strative agency, may be insoluble in the
case of a private landlord who, wanting to
evict a tenant, is called upon at the sane
time to be an inpartial decisionnaker

Procedual Due Process in Governnent - Subsi di zed Housi ng

86 Harv. L. Rev. 880, 908 (1973). Although simlar review

procedures have been utilized where an agency or business was

suffi

ciently large and diverse to nmake inpartial review by a

desi gnated enpl oyee possible ( see, e-qg., Mnphis Light, Gas &

Wat er

Division v. Craft, 436 US. 1 (1978), Goldberg v.

Kelly, 397 U S. 254 (1970)), any such procedure would be

i nappropriate where, as here, project owners have relatively

few enpl oyees, nost or all of whom may have been involved in

t he

initial eligibility determnation.

Thus, the private interest of Section 8 applicants in

a fair review of rejected applications outweighs project

owner

s' fears of losing the statutory grant of discretion in

sel ecting anong eligible tenants. In addition, the risk of

an erroneous deprivation of the applicants' protected

“property" interest is neasurably greater without HUD

review. Yet to be assessed, however, is the governnent

interest in avoiding the additional "fiscal and admnistra-

tive

bur dens" which HUD review would entail.

HUD argues in this regard that it would have to

increase its professional |oan-nanagenent staff approximtely

seven percent nationwide at a cost of nore than $2,000,000 to

provi

de review of rejected Section 8 applications. O

course, this projection is purely speculative, since HUD can

only

guess how many applicants would seek review and, of
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these, how many reviews would be by witten response rather

t han personal appearance.

The district court struck a proper balance under the
ci rcunst ances. It stated that, "[wlhile the court is m ndful
of the cost associated with such a procedure, the inportance
of the applicant's interest and the increased risk of an
erroneous eligibility determnation by a private-project
owner" require review by an inpartial HUD enpl oyee. ( Meno-
randum and O der filed Nov. 24, 1980, at 11.) Thus, the
notice and hearing procedures in the district court judgment
should be nodified to state a time [imt for the processing
of applications and notification of applicants but should

retain the provision for informal HUD review.

3. Abuse of Discretion by HUD

Ressler argues that HUD s failure to require project
owners to rent to Section 8 applicants all units for which
Section 8 subsidies are available violates national housing
policy and constitutes an abuse of discretion. According to
Ressler, what the district court characterized as the
"sanction approach" of 24 CF.R § 886.129 (1982), which
allows HUD to reduce the nunber of wunits under Section 8
contract authority when a project owner fails to |ease or
have available for leasing by eligible famlies eighty
percent of its Section 8 units, restricts the access of

| ow-i ncone people to Section 8 projects.
Ressl er apparently asks this court to "hold unl awful

and set aside" HUD s non-utilization policy as being "arbi-

trary, capricious, an abuse of discretion, or otherw se not

-21-
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in accordance with law" 5 U S C § 706(2) (A (1977). The
Suprene Court has held that

[tJo make this finding the court mnust consider
whet her the decision was based on a consi dera-
tion of the relevant factors and whether there
has been a clear error of judgnent. [Cta-
tions.] Although this inquiry into the facts
is to be searching and careful, the ultimte
standard of review is a narrow one. The court
is not enpowered to substitute its judgnent
for that of the agency.

Ctizens to Preserve Overton Park, Inc. v. Volpe, 401 U S

402, 416 (1971).

HUD s policy of requiring project owners to maintain
eighty percent utilization of Section 8 contract authority is
not an abuse of discretion under this analysis. The flexible
nature of the policy mght reasonably have been intended to
encourage owner participation in the Section 8 program In
any event, in establishing the policy HUD did not "disagree
wi th Congressional policy and refuse to inplenment it,"

Ross v. Comunity Services? Inc., 396 F. Supp. 278, 286 (D.

MI. 1975), nor did it fail to act "in a manner which is

consistent with the objectives and priorities of the National

Housing Act," Russell v. Landrieu, 621 F.2d4 1037, 1041 (9th

Gr. 1980) (footnote onmtted). See also Daniels v. United

States Departnent of Housing & Urban Devel opnent, 518 F.

Supp. 989 (S.D. Chio 1981) (100% occupancy of HUD owned

rental property not required). The determination of the

district court that HUD s policy was not an abuse of

discretion is therefore affirned.

SUMVARY

The natter is renmanded so that the tenant-sel ection

criteria ordered by the district court may be nodified (1) to
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give priority on the waiting list to current tenants over
non-tenants: (2) to require project owers to nmake avail abl e
to Section 8 applicants a list of local |egal services
organi zations: and (3) to allow project owners a naxi mum of
fifteen days from the date of application within which to
make eligibility determ nations and give applicants proper
notice thereof. The district court should retain juris-
diction to review and/or nodify the application and sel ection
procedures in the event that they prove to be in any way

i nadequate or inpracticable. The district court judgnent,
which ably and carefully resolved a nunber of conplex and

difficult issues, is in all other respects affirned.

AFFIRMED | X PART, REVERSED |N PART AND REMANDED.
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