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MEMORANDUM_OP| NI ON AND ORDER

On June 6, 1995, Covernor Edgar signed P.A 89-21, which
was passed by the Illinois General Assenbly on My 26, 1995. P.A
89-21 includes statutory anendnents authorizing, directing and
inpl enenting the Illinois Department of Children and Fanily
Service's ("DCFS’s") Hone of Relative Reform Plan ("HMR Refornt).
Plaintiffs, a class conprising of related foster parents and
related foster children claimng to be eligible for equal foster
care paynents and ancillary benefits pursuant to Title IV-E of the
Social Security Act, claimthat the transition process from the
current foster care regine to HVR Reform violates the express

provi sions of the Judgment Order entered in this case on August 25,

1976., Title IV-E itself and the Due Process (ause of the

1 Pursuant to Federal Rule of Gvil Procedure 25(d), Jess

MDonal d, the Director of the Illinois Department of Children and
Fam |y Services, has been substituted as the Defendant in this suit

for Jerone MIler, the Director of the Departnent of Children and
Family Services at the time this suit was originally brought.
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« Fourteenth Amendnent. Plaintiffs have filed a Mtion to Adjudicate

Director McDonald in Cvil Contenpt of the 1976 Order and for

Remedi al Sanctions and a Suppl enmental Mtion for relief pursuant to

28 U.S. C. §§ 2201, 2202.

In light of the July 1,
the Court has held itself and the parties to a
Because the Court

1995 effective date of the HMR

Reform | egi sl ation,
demandi ng schedule in this adjudication.

believes that it is inportant to have a ruling in this case before

the legislation goes into effect, the Court has not had the

opportunity to produce a full Menorandum Qpinion and Order, but

seeks to articulate in as much witten detail as possible the basis

for the findings of fact and conclusions of law that underlie its

decision.?

The Court has reviewed the notions submtted and the

argunents of counsel, the exhibits received into evidence, all the

testimony submitted to the Court in witten and oral form

including witten and oral direct, cross and re-direct

exam nations, detailed notes taken during the evidentiary hearing

by the Court,
submtted by the parties,

the proposed findings of fact and conclusions of |aw

the brief submtted by the amici curi ae,

2 The parties and the Court have been fortunate to have
outstanding counsel working on this case. The attorneys
denonstrated zeal ous advocacy and extraordinary professional skill.
The attorneys have prepared and presented in a remarkably short

period of time a conplete factual and |egal presentation of their
respective positions. The lawers al 5o denonstrated | audabl e

cooperation, particularly in the production and presentation of the
exceptional Stipulations of Uncontested Fact, which the Court has

relied on in naking many of its findings.
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"~ the stipulations of fact submtted by the parties and a tape

recording of the entire hearing. \Were necessary, the Court nade
credibility determnations based on the witness' jntelligence,
ability and opportunity to observe, their nenory and manner while
testifying, any interest, bias or prejudice they may have had, and
t he reasonabl eness of their testinony in light of all the evidence
presented in the case. The Court held an evidentiary hearing on
June 15 and 16, 1995.
BACKGROUND

Sone explanation of the background of the case is
required to understand the argunents of the parties.

Before the initial litigation in this case, nmany years
ago, the State of Illinois defined the term"foster famly honme" as
"a facility for child care in residences of famlies who receive no
nore than 8 children unrelated to them. . . for the purpose of
providing famly care and training for the children on a full time

basi s. " MIler v. Youakim 440 U S. 125, 130 (1979). Thus, an

i ndividual providing famly care and training to children related
to the individual did not maintain a foster famly hone. Such
children and caregivers were therefore ineligible for the federa

foster care paynents which were available through the states to
foster famly hones, even though a child would have been eligible
for such paynents if the child had been placed in the home of a
non-rel ative. In 1976, a three-judge panel held that Illinois's
practice of excluding relatives fromthe definition of foster

famly honme conflicted wth sections 601 and 608 of the Soci al




* Security Act and was therefore invalid under the Supremacy d ause

of the United States Constitution. Mller v. Youakim 431 F. Supp

40, 45 (N.D. Ill. 1976).
As part of its ruling, the Court entered a Judgnent
Oder. The Oder enjoined the State of Illinois fromenforcing any

| aw or admi nistrative policy or procedure insofar as it excluded

any child or foster care provider fromeligibility inthe Title 1IV=-

E3 program or denied the full benefits available under that program
on the basis of a famlial relationship between the provider and
the child. Judgment O der, ¥ 4(a). The Order also required that
Il1linois pay full Title IV-E benefits to related foster children
and parents if they were eligible to receive them The District
Court's conclusion that the Illinois statute violated the Suprenacy
Cause was affirmed by the Seventh Grcuit, 562 F.2d 483 (7th Gr
1977), and the Suprene Court, 440 U.S. 125 (1979), both with
written opinions.

The instant litigation involves a dispute regarding the
requi rements of the 1976 Judgnent Order. Plaintiffs claimthat
Def endant disfavors relative foster children and caregivers in the

transition process between the old foster care system and HMR

3 At the tine of the Oder, Title IV-E did not exist.
Foster care paynents were nmade pursuant to the Aid to Famlies with
Dependent Children program  Accordingly, the 1976 Judgnent O der
refers to AFDC-F paynments. These paynents are the equival ent of
those currently provided under Title 1V-E
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+ Reform Plaintiffs contendthatthetransition process*established
by the legislation violates the 1976 O der, the provisions of Title
| V-E of the Social Security Act and the Due Process O ause of the
Fourteenth Amendment. However, Plaintiffs do not challenge the
authority of the State of Illinois to enact HVR Reform or any
substantive portion of that |egislation

STI PULATED FACTS
DCFS is the |Illinois state agency charged wth

investigating allegations of child abuse and neglect throughout

I1linois and caring for children and famlies who are the victins

of child abuse and neglect.® |f DCFS determines that a child is in

i mm nent risk of harm or cannot be safely maintained wth her

famly, DCFS may take inmmedi ate enmergency custody of the child.

Wthin two days of taking enmergency protective custody, a hearing

must be held in juvenile court to determne whether the child

should be made a ward of the court and placed in DCFS guardi anship.

Children in the custody or guardianship of DCFS are placed in

substitute care placenents, including relative hones, non-relative

homes, group homes, or institutions.

4 For the purposes of this Qpinion, the Court defines
"transition process*' as the period between the effective date of
HVR Reform and the point in tinme at which all applications for
licensure from currently unlicensed foster caregivers have been
deci ded by DCFS.

5 This suit nanes Director MDonald in his officia

capacity only and is therefore nerely a suit against DCFS itself.
See Hi Il v. Shelander, 924 F.2d 1370, 1372 (7th Cr. 1991).
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Children may be placed with relatives inmediately by
DCFS, even though the relative hone is neither |icensed nor
approved as a foster hone, as long as the relative hone passes an

initial "safety check." The Court will refer to this situation as

pl acenent in a "pre-approved" home.® In contrast, a child may be

placed in a non-relative hone only if that home has been |icensed.
Prior to HMR Reform DCFS provided children placed in pre-approved
hones the full foster care assistance of approximtely $350 per
child per nonth, despite the fact that the federal government did
not reinmburse Illinois under Title IV-E unless a related child was
placed in a |icensed or approved hone. 42 U S.C § 672(c). Thus,
fromthe point of view of the related foster care provider, there
was no financial incentive to apply to be approved or |icensed
under the pre-HVR Reform foster care system In addition, the
di fference between pre-approved, which neans that the hone is
approved to take the child but not for reinbursement under federal
programs, and approved, neaning that the State of Illinois was
eligible to receive federal reinbursenents under Title IV-E of the
Social Security Act, was a distinction that understandably escaped
rel ated caregivers. The bottom line, however, is that many

caregi vers do not know whether or not they are "licensed" or

6 The procedures constituting the initial safety check are
listed at 89 Ill. Admn. Code §335.202.
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"approved" as opposed to "pre-approved,* a distinction which
affects their rights in the transition to BMR Reform

Children in DCFS custody or guardianship are assigned a
case worker, who may be a DCFS enpl oyee or may be assigned through
a private child welfare agency, such as Catholic Charities. If a
child s case is assigned to one of the sixty-seven private welfare
agenci es doing work for DCFS, the agency not only provides a
caseworker to manage the case, but also is responsible for
sheparding the famly through the licensure or approval process.8
As of April 30, 1995, 47,007 children were in foster care via DCFS
pl acenents. Private wel fare agencies nmanaged 31,596 of those
children

Prior to EMR Reform foster children in Illinois who
lived in private hones were categorized by the State in one of
three groups. The children either lived in a licensed hone, an

approved home,? or a pre-approved hone, with the pre-approved

1 See, e.q., Gines Direct, p. 9; Canpbell Drect, p. 3;
Cawford Direct, p. 3; Sumer Drect, p. 7.

8 Sone private wel fare agencies are “"approval only,"
meani ng that DCFS has not granted themthe authority to participate
in the licensing process at all. Foster caregivers assigned to
}hose %Fen0|es therefore had virtually no opportunity to be

i censed.

9 The State of Illinois established the "approved" category in
1986 with the pronul gation of 89 Illinois Adm nistrative Rule 335.
Rul e 335 provides that the approval standards:
are substantially the sane with reﬂard to the safety,
health and welfare of children as those pronul gated for
l'icensure of unrelated foster famly hones pursuant to
the Child Care Act of 1969.
89f|||. Adm n. Rule 335.102. Rul e 335 was abolished by the BMR
Ref orm




* category being divided between those with applications for approval
pendi ng and those w t hout. Al children residing with non-
relatives nust live in licensed" hones, as an unrelated foster
parent could not, and can not under HMRReform care for a child
unl ess the foster home has been |icensed. The "approved" category
was created in 1986, in part to nmake it easier for DCFS to pl ace
children in relative honmes. As the Court has noted, DCFS may place
children in the hone of a related person imediately after the
child is removed from her original home so long as the relative
satisfies an initial safety check. Rel atives may then apply to
have their honmes approved or |icensed.

A sunmary of the status of the 26,368 children in DCFS
custody residing in relative hones as of April 30, 1995 (of the
total of 47,007 children involved with DCFS) is presented here.

Approved or Pending | No Application

Licensed

2,027 1, 086 5,402 11 8, 526

Private Agency 9, 507 4,766 3,544 25| 17,842

Total 11,534 | 5,852 8.946 36 l 26,3?“

O the 11,534 children in the "Approved or Licensed" category, only
308 are in licensed homes. DCFS receives federal Title IV-E funds
only for those children in |icensed and approved hones, although

DCFS has continued to pay the full foster care rate of




approxi mately $350 per child per month to children in the "Pending"
and "No Application" categories wthout federal assistance.

The statistics with respect to the nunber of relative
foster care homes in each category as of April 30, 1995 are simlar

to those with respect to the nunber of children, as denonstrated by

this table.

Approved or | Pending | No Application Denied

Licensed

1,051 681 3,182 7 4,921

Private Agency 4,005 l 2,935 1,994 10 I 8,944 u
\

Hrotal 5, 056 l 3, 616 5, 176 17 I 13, 865 H
|

O the honmes that were Approved or Licensed, only 182 were
| i censed. From both tables presented, it is apparent that the
private agencies have done a substantially better job approving and
l'icensing homes than DCFS (44.8% of private agency hones approved
or licensed; 21.4% of DCFS homes), despite the stated DCFS policy
to actively pursue approval or licensure.

Prior to HMR Reform rel atives were favored by DCFS for

foster child placenents. DCFS actively recruited rel atives as

foster care providers. In 1986, DCFS created the "approved"

category, in part to make it easier for DCFS to place foster
children with relative caregivers. Between the promul gation of 89
I11. Admn. Code § 335 (establishing the approval category) and HMR

Reform DCFS‘s preference for relative caregivers was consistent
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"with State law. See 20 |ILCS 505/7(b) (repealed by HMR Reforn).
Furthermore, to the extent DCFS encouraged relative caregivers to
apply to be approved or |icensed, DCFS usually encouraged the
approval process, which was easier for both DCFS and the fanmily
i nvol ved.

DCFS has struggled to carry out its responsibilities to
the people of Illinois, due in large part to the enormty of those
responsi bilities. The nunber of children in DCFS custody has
nearly doubled in the last four years, rising from 23,700 in June,
1991 to 47,000 as of April 30, 1995. Simlarly, the nunber of
children in state custody who are placed with relative care givers
i ncreased from approxi mately 5,500 in June, 1988 to over 25,700 in
January, 1995, an increase of 367% According to DCFS, this
astronomcal growmh in relative care was primarily caused by a

state | aw which established a preference for relative caregivers

(and was repealed as part of HVR Reforn), a broad definition of

"negl ected children" which included children living with relatives
in the absence of a biological parent, slower rates of discharge
fromrelative honmes and the disparity between the paynents
available to foster parents caring for relatives and those
avai |l able to non-foster parent caregivers who relied solely on
other kinds of public assistance, including Aid to Fanmlies with
Dependent Children ("AFDC"). In addition, the growth in relative
foster care is partially due to the fact that DCFS sought out or

solicited relative caregivers.




The cost of maintaining DCFS is high, particularly
because Illinois provides the full foster care rate of paynment to
foster children even in cases where the federal government does not
partially reinburse the State for doing so, such as in cagses where
a relative cares for a child but does not maintain an approved or
l'i censed hone. Hawaii is the only other state that pays foster
care rates regardless of the eligibility for Title |IV-E
rei nbursenents. DCFS estimtes that the State of Illinois lost $16
mllion in federal funds in fiscal year 1992 due to its policies
regarding relative foster care payments. As the Court has noted,
much of this | oss was caused by the State's inability to |icense or
approve, and therefore qualify for Title IV-E reinbursenents, many
of the relative foster homes. Part of this problemis due to the
fact that relative caregivers lack a financial incentive to pursue
l'icensure or approval in the pre-HVR Reform systemas their benefit
remai ns constant regardless of their status. Part of the problem
also lies with admnistrative difficulties at DCFS.  For exanple,

DCFS and the private agencies responsible for |icensing and

approval of relative foster hones have |ost applications filed by

sone foster parents. DCFS clainms to have introduced steps to
increase its admnistrative efficiency, such as the introduction of
new fingerprint reading equi pment which will supposedly reduce the
time it takes to consider an application for licensure, but no

evi dence indicating any neasurable inprovenents was submtted to

the Court.




The HVR Reformat issue in this litigation is a response
to these, and other, problens. Covernor Edgar first announced BMR
Ref orm on March 1, 1995. For the purposes of this litigation
three main conponents of HMR Reform are critical. First, BMR
Reform elimnates the "approval" category for foster famly homnes.
Second, Illinois will no longer pay the foster care rate to hones
with applications pending. Therefore, under BMR Reform which is
effective July 1, 1995, foster children will receive foster care
paynents from DCFS only if they are placed in a foster famly hone
that is licensed under the ternms of the Illinois Child Care Act of
1969.10 Third, DCFS will not provide an adninistrative appeal to
those applicants for licensure who are rejected.

After July 1, 1995, the licensing requirenments under HWR
Reform are the same for relative and non-rel ative caregivers and
slightly nmore stringent than those in place prior to HVR Reform
Furthermore, HVR Reform changes the prior "official" policy of
requiring foster care providers to apply for approval or licensure
as a condition to keeping a child.!l Under HWVR Reform the
caregiver has the option to pursue a license or not. Therefore, a

caregiver who is not capable of becomng licensed may still have a

10 There is one exception. Relative caregivers who, as of July
1, 1995, are approved under the prior approval rules at 89 III.
Adm n. Code § 335 and have submtted an application for |icensure
post marked on or before June 30, 1995, wll continue to receive
foster care paynents wuntil DCFS nmakes a decision on their
application or September 30, 1995, whichever cones first.

11

t hat becane approved never exceede
policy was rarely, if ever, enforced.

In light of the fact that the(fercentage of relative hones

66%, it is clear that this

12




child placed in his or-her foster home, but the caregiver will not
receive foster care paynents.

Those hones that are already licensed will not have to
re-apply until their current |icenses expire, despite the changes
in the substantive licensing requirements. Those hones that are
not yet licensed, however, which are nostly relative hones, nust

apply for and obtain a license to preserve their foster care

paynments beyond Septenber 30, 1995, or in many cases, beyond July

1, 1995. For those foster children and foster care providers who
wll |ose foster care paynents as of July 1 or September 30 due to
the inplenentation of BMR Reform the anmount of the |loss wll
depend on the nunber of foster children involved. Al though foster
care paynents will be elimnated for all but I|icensed honmes, the
State will continue to provide assistance to unlicensed hones via
the Department of Public Aid and the Aid to Famlies w th Dependent
Children programs. Because these prograns utilize an **econony of
scale" theory, the paynents increase at a decreasing rate for each
additional child involved. For exanple, for a single foster child
in Cook County, an unlicensed relative caregiver will receive $252
per month, or 72% of the approximately $350 per nonth they had
received as a foster parent. An unlicensed foster hone wth eight
children (the statutory nmaxi mun) woul d receive $1,165 per nonth, or
42% of the approximately $2,800 it would have received in the

foster care program.l? Of course, a relative caregiver may receive

12 payments nmade to unlicensed caregivers will be nade at a leve
o insure that foster children in unlicensed homes recei ve 100% of

t
the Department of Public Aid's "Standard of Need," which is
13




the full foster care benefits upon receiving a license asa foster
care provider. The foster care paynents do not incorporate
econom es of scal e because obtaining and maintaining a |icense
entails significant fixed costs, including naintaining certain
housi ng standards. According to DCFS, the additional requirenents
pl aced on licensed foster hones, including having atelephone, a
satisfactory water supply, and undergoing foster care training as
well as a crimnal check, justify the additional paynments nade to
i censed caregivers as opposed to those who have merely passed t he
safety check

DCFS began the inplenentation of HVR Reform by hol di ng
briefings for agencies and advocates in March, 1995. In April
1995, DCFS provided current relative caregivers Wth initial
witten notice of the HWR Reform Plan. On April 28, 1995, DCFS
i ssued a second notice of HMR Reform including an application for
|icensure in notices sent to approved hones and honmes wth
applications for approval pending. On approxi mately June 12, 1995,
DCFS i ssued another notice to relative caregivers. This tine,
however, separate notices were sent depending upon whether the home

was approved, pre-approved with an application pending, oOr pre-

approved wi thout a pending application.1d These three notices were

periodical ly cal cul at ed. It is inportant to note that to reach
100% of the Standard of Need, DCFS will sueflenent t he paynents
made under the AFDC program as many children who participate
solely in AFDC do not receive 100% of the Standard of Need.

13 It is unclear fromthe stipulations filed by the parties how
DCFS determined whether an ‘application was” pending. The
stipulation indicates that which notice was sent depended upon

whet her DCFS "considered" an application to be pending
14




the only notice of BMR Reform sent to relative caregivers.

Applications for licensure were not sent to pre-approved caregivers
who did not have an application for approval pending. These
caregivers were instructed to obtain applications fromtheir case
wor ker .

Many applications for licensure filed by relative
caregivers before July 1, 1995 will not be decided by Septenber 30
1995. As a result, many foster caregivers will lose full foster
care benefits at that tine. Under HMR Reform sonme of those
applicants, as well as sonme of those who |ost benefits as of July
1, 1995, will lose benefits even though they satisfy the licensure
requi rements under HMR Reform In such cases, DCFS will not pay
benefits retroactively.

DCFS intends to notify applicants for licensure of its
decision with respect to their application by mail. If an
application is rejected, the notice will include a witten reason
for the rejection. Under BHMR Reform there is no right to an
appeal of an unfavorable decision. Appeals are available in only
two situations: (1) to those homes that |ose benefits and claim

that the loss is the result of a DCFS m stake related to whet her or

One of the elenents of EMR Reformis the establishnent of a
definition of "pending." Previously, no official definition
exi sted, but DCFS considered an application "pending*' solely upon
the subm ssion of a witten application form  Under BMR Reform
DCFS wi || not consider an application for |icensure to be pending
until certain items are submtted. In light of this new
definition, the Court cannot determ ne whether notices were sent
pursuant to the pre-HMR Reform policy, the HMR Reform definition,
or sone other determ nation of pending used exclusively for this
pur pose.

15




- not the hone is already licensed;, and (2) to those approved hones
who | ose benefits and claimthat the loss is the result of a DCFS
m stake related to whether an application for |icensure was made in
time (by June 30, 1995) to preserve benefits until Septenber 30 or
until a determnation by DCFS, whichever occurs earlier

The financial inplications of BMR Reformare significant.
DCFS estimates that HMR Reformw ||l result in a net savings to the
State of Illinois (and net loss to benefit recipients) of $44.4
mllion, consisting of $60.8 million in savings at DCFS offset by
$16.4 million in increased cost to the Department of Public Aid.

ADDI TI ONAL FI NDINGS OF FACT

In light of the nearly conprehensive nature of the
factual stipulations submtted by the parties, the Court needs to
make only these additional findings of fact.

First, the Court finds that prior to BMR Reform the
l'icensing process was not equally available to both relative and
non-rel ative foster homes. This conclusion is supported by DCFS’s
adm ssion that nine of the sixty-seven private agencies have been
authorized to conduct approval only studies. Def.’s Resp. to Pl.‘s
Inter., p. 10. For the foster hones approved by these agencies, no
opportunity for licensure was ever presented. Furthernore, because
both |icensed and approved hones received full foster care
benefits, and because approval was less intrusive and had fewer

requi rements than |icensing, approval was easier for both the

foster care famly and DCFS staff or the private agency assigned to

that famly. Morsch Direct, p. 10 ("consistent with the Reid

16




Consent Decree and [DCFS] practice, nearly all relatives were
processed through the approval, rather than the 1|icensing,
process"). This finding of fact is supported by the statistical
evidence. As of April 30, 1995, only 1.2% of all related children
in foster care resided in |licensed hones, while 42.6% of such
children lived in approved homes. In addition, 22.2% of the pre-
approved hones had applications for approval pending. Wth respect
to nunber of hones, the evidence is simlar. As of April 30, 1995,
1.3% of all homes with related children were |icensed while 35.2%
wer e approved. Honmes with pending applications for approva
accounted for 26.1% of the total nunber of hones with related
children

Second, the Court finds that DCFS will be unable to
render decisions on the applications for licensure that will be
pending on July 1, 1995 in time to prevent the deprivation of
benefits to nmany applicants who satisfy the requirenents for
| i censure. On the record before it, the Court is unable to
reasonably estimate the tinme DCFS will need to render decisions on
the applications for licensure that will be filed by relative
approved caregivers as a result of HWR Reform Plaintiff's expert,
Mary Gimes, testified that it takes approximately six nonths to
conplete the licensure process. DCFS has a policy that a decision

to issue a |icense on an application should be nade within seventy-

five days of the tine the application is filed. However, DCFS

statistics indicate that only 19.3% of all |icensing applications

in Cook County in fiscal 1994 were licensed within seventy-five

17




days. Pl.’s Ex. 6 at T316. 1In private agencies in Cook County
during the sane tinme period, 36.8%of the |icensure applications
were determned within seventy-five days. ©Pl.’s Ex. 6 at T384.
Plaintiffs' wtnesses testified to long tine periods and various
difficulties involved in processing applications. See Gines
Direct, pp. 7, 9, 20, 22-23, 25; Gines Supp. Direct, p. 2; Stidhum
Direct, p. 3; Sumer Direct, p.6-7; Tate Direct, p. 4; Walton
Direct, p.A4. The substantive requirenments for |icensure have not
been dinini shed by BMR Reform Defendant submts evidence that the
process has been streamined and benefits from new technol ogies
since the statistics provided above were devel oped. However,
Def endant has not produced any evidence of any actual inprovenents
inthe time it takes, on average, to process an application for a
license. Plaintiffs' wtnesses testified to problens in obtaining
l'icensure applications and counseling from caseworkers. Under the
new HEMR Reformrul es, an applicant nust receive six hours of foster
care training, further delaying the application process.
Accordingly, the Court concludes that the average period to process
a conpleted licensure application will be in excess of ninety days.
Third, some of the relative foster children and care
providers who are currently receiving full foster care benefits as
approved homes or because they have applications for approva

pending will |ose those benefits under HMR Reformtransition

schedul e despite the fact that they currently nmeet the requirenents

for licensure and will eventually be licensed. This conclusion is




based in large part on the definition of "approved" in 42 US.C §

672(c), which defines "foster famly hone" as:

a foster famly hone which *is |icensed by the State in

which it is situated or has been approved, by the agency

of the State having responsibility for |icensing hones of

this type, as neeting the standards established for such

li censing.
This definition, under which the State of Illinois created the
approved category in 1986, indicates that a hone nust neet
l'icensure standards to be approved. Furthernore, because DCFS and
the private agencies providing services to foster children and
caregi vers have channell ed foster homes towards the approved
category rather than the licensed category, the Court concludes
that it is a certainty that nany approved hones neet the standards
for licensure.

Fourth, a substantial nunber of relative foster care
homes that are only pre-approved wll lose full foster care
benefits under the HMR Reform transition schedul e despite the fact
that they currently neet or are able to neet the requirenents for
licensure and will eventually be licensed. Fifth, no non-related
foster care children and caregivers who are currently receiving
full foster care benefits will |ose those benefits under the HMR
Reform transition schedul e.

ANALYSI S

Plaintiffs argue that the transition fromthe pre-HMR
Ref orm system of providing public assistance to relative foster
children and relative foster caregivers violates the Judgment O der

entered in 1976 in this case, Title IV-E of the Social Security Act
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and the Due Process O ause of the Fourteenth Amendment. The Court
wi |l consider each argunent in turn
. The Judgnent O der

As a result of the District Court's conclusion, in 1976,
that Illinois' statutory definition of "foster fanmily home," which
excluded relative caregivers, was in conflict with the provisions

of the federal Social Security Act, a Judgment Order was entered to

provide the Plaintiffs and menbers of the Plaintiff class full and

equitable relief. Plaintiffs now claimthat BMR Reform viol ates
that Judgnent Order. For the purpose of this litigation, the
operative paragraph of the Judgment Order is paragraph 4, which
provides, in part:

Def endants, their agents, enployees and all other persons
in active concert wth them are enjoined from
(a) enforcing [Illinois law] and all inplenenting

adm nistrative policies and procedures, insofar as
they exclude fromeligibility, or deny full [Title
| V-E] paynents or ancillary benefits to, foster
children living in foster hones nmaintained by
related foster parents, and to these related foster
parents, when such children and such parents are
ot herwi se eligible for such payments and benefits;
failing to pay full [Title IV-E] paynents to foster
children 1living in foster homes naintained by
related foster parents, and to these related foster
parents, when such children and parents are
ot herwi se eligible for such paynents.

Judgnent Order, € 4. Plaintiffs argue that HVR Reform Pl an
consists of Illinois |Iaw and adm nistrative policies and procedures
that exclude relative foster children fromTitle IV-E benefits and
deny such benefits to them on account of their relationship to
their foster caregiver. Plaintiffs further argue that the Supreme

Court decision in Youaki m bolsters the conclusion that the State
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may not treat foster children differently on account of a famly
relationship with the foster care provider. The Supreme Court
wrote, "Congress intended no distinction between related and
unrel ated foster homes." Youakim 440 U S. at 135. Therefore, the
State of Illinois was precluded from establishing a nore narrow
entitlement to benefits than Congress had created. Id.

Def endant acknow edges that it may not distinguish

between relative and non-relative foster care homes when providing

benefits pursuant to a federal program Defendant argues, however,
that it is nerely distinguishing between |Iicensed hones and
unlicensed hones, a line that it is unquestionably permtted to
draw. Def endant argues that the |anguage oft he Judgnent O der
prohi bits disparate treatment of related and non-related foster
children only to the extent they are "otherwise eligible for
benefits." Because the State has the power to determ ne the
eligibility criteria, Defendant argues that treating non-licensed
foster hones differently than licensed foster homes is permssible
under the Judgnment Order. Defendant also points out that relative
caregivers may apply for a license subject to the same requirenents
as non-rel atives.

Al though federal |aw does provide that "approved" or
“l'icensed" homes are eligible for Title IV-E benefits, 42 US.C §
672(c), Wtnesses for both sides testified that federal |aw does
not require the establishment or maintenance of a category of

"approved" foster hones. Thus, the State may elect not to




“approve” any nore foster hones w thout running afoul of the
Judgment Order.

The situation here, however, is nore conplicated. In the
pre-HMR Reformsystem the State of Illinois created a distinction
without a difference in that the distinction between a |icensed
home, an approved honme, and a pre-approved hone made no difference
to the amount of funds or services a relative foster hone could
obtain. 1 Partially because this distinction made no difference to
the funds received by the foster children and caregivers, DCFS
field staff and private agency case workers advi sed and channel | ed
relative caregivers towards the approval category rather than
licensure. Approved homes have enjoyed full foster care benefits
ever since. Essentially, DCFS, through HVR Reform retroactively
renders the distinction between |icensure and approval, which was
previously solely a matter of form a matter of critical
substantive inportance. By doing so, DCFS is deliberately
di sfavoring relative caregivers.

Under BMR Reform the relative caregivers are placed in
an inpossible situation through the actions of DCFS. They no
| onger qualify for benefits due to their approved status and there
is sinply no way that DCFS will be able to process all the

applications for licensure in time to prevent the |oss of

14 The Court acknow edges that the distinction between |icensed
or approved and pre-approved was inportant to the State in that
federal reinbursenents were available only for licensed and
approved hones. The caregiver and the child, however, undoubtedly
did not know of this distinction, and in any event the distinction
was neani ngless as they still received full "foster care benefits.
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* substantial foster care benefits to these hones. Because they face
a loss of foster care benefits which they are powerless to prevent,
relative caregivers are disfavored when conpared to non-relatives
under HMR Reform Non-rel atives, who were not subject to DCFS’s
channelling practice, do not face this difficulty. To the
contrary, they were required to be licensed fromthe start. Bot h
relative and non-relative caregivers will remain responsible for
the care of the children placed in their honmes, although the
relative caregivers wll be expected to provide this sane care at
a lower rate of compensation.!® To the extent DCFS argues that the
dilenmma is caused by the relatives failure to obtain a |icense,
DCFS has caused that state of affairs. Because DCFS is required by
the Judgnent Order to refrain fromdiscrimnating against relative
foster children and caregivers on the basis of the famli al
rel ationships between them DCFS has a concomtant duty to insure
that HVR Reform does not create disparate treatnent of relative
foster children based on prior policies and practices of DCFS

itself.

15 This aspect of HMR Reform raises fundanental issues of
fairness as well as issues of disparate treatnent. DCFS contends
that the rate of foster care paynents is set partially to
conpensate foster care providers for the fixed costs of neeting the
| i censure requirenents. For those relatives who received ful
benefits as approved honmes and have applied for licenses in
response to HVR Reform full foster care paynents will be denied
them while DCFS processes their application.” During this period
the famly wll be required to continue to incur the %ixed costs of
maintaining a licensed facility in order to keep'their application
valid, even though the higher foster care paynent will not be
avail able to defray these costs.
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The Court concludes that the conbination of the DCFS
practice of channelling relative caregivers into the approved (or
pre-approved), rather than licensed, status and the el enents of HMR
Ref orm whi ch place critical inportance on the possession of a
|l icense disfavor relative caregivers irrespective of their
eligibility for full foster care benefits. The Court further
concludes that the State of Illinois and DCFS have not taken any
action to mtigate the discrimnatory effect BMR Reformw || have
on' relative children and caregivers. Accordingly, relief is
appropriate under the Judgment O der.

Al though the Court finds that HMR Reformviol ates the
Judgnment Order entered in this case, it does not find the Director
in civil contenpt. The standard for civil contenpt in the Seventh

Grcuit is high. In D_Patrick, Inc. v. Ford Motor Co., 8 F.3d 455

(7th Gr. 1993), the court explained that a party may be held in
contenpt only for behavior which is clearly prohibited by a court
order "within its four corners.”" 1d. at 460 (quoting United States
v. | TT Continental Bakins Co., 420 U S. 223, 237 (1975)). The

violation of the Judgnent Order in this case arises over a period

of years fromthe conbination of prior DCFS practices and the HMR

Reform | egislation, neither of which independently violated the
Judgnent Oder. As a result, the Court is unwilling to find the
Director in contenpt for the result of independent actions by his
departnent and the State of Illinois. This is not to say that the
Court should not grant relief to Plaintiffs. Paragraph 12 of the

Judgnent Order states, "This Court shall retain continuing
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jurisdiction over this action.*' Judgment Order, € 12.  Thus the
Court still has the authority to enforce the Judgnment Order to

prevent this discrimnation. ~ The Court wll discuss the

appropriate relief to which Plaintiffs are entitled later in this

opi ni on.
I, TITLE I V-E

Plaintiffs argue that the transition process viol ates
Title I'V-E of the Social Security Act and its inplenenting
regulations. Plaintiffs argue that, because Title IV-E allows full
foster care paynents to hones that are either "licensed" or
"approved," the State may not disfavor those hones which are
approved rather than licensed. Plaintiffs contend that DCFS has
created a disparate burden on relative foster homes by elimnating
the approval category, thereby automatically depriving the vast
majority of relative caregivers of Title IV-E funds. As the Court
has already explained in its discussion of the Judgnent Oder, DCFS
has treated relative caregivers |less favorably than non-rel ative
caregivers by channelling relative caregivers towards the approved
category and then elinmnating it. Full relief arising fromthis
disparate treatnent is available as a result of the Court's
conclusion that HEMR Reform violates the Judgnent O der.

To the extent Plaintiffs object to provisions of HMR
Ref orm other than the transition process under Title I|V-E,
including the right of appeal from unfavorable |icensing decisions,
the Court considers those argunents to attack the substance of HMR

Reform The issues before the Court in this litigation are whether
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the transition process itself is unlawful. The Court issues no
opinion with respect to the other provisions of BEMR Reform
Specifically, the Court has not had sufficient briefing of
Plaintiffs' argument regarding the availability of appeals fromthe
denial of licenses under HVR Reform in which they rely on a letter
dated June 15, 1995 from Kay WI!Inoth, the Assistant Regional
Admi nistrator for Fam |y Security for the Department of Health and
Human Ser vi ces. Willmoth states that "it is our view' that
children living in honmes that are pre-approved are entitled to
hearings under section 671(a)(12) regarding the substance of the
l'icensure decision as well as to determ ne whether their foster
parents’ application for licensure have been processed wth
reasonabl e pronptness. Additionally, wWillmoth states that children
living in approved homes are entitled to the aforenentioned
hearings as well as the continuation of benefits while their
licensure application is pending. In light of the date of
WIllnmoth's letter, the parties have not had a conplete opportunity
to present argunment on this point. Accordingly, the Court does not
feel that it has enough information to rule on this jssue

The Court expressly limts the scope of its opi nion in
this matter to the legality of the transition process.
Specifically, the Court limts its analysis to the questions of
whet her the transition process treats relative caregivers the sane
as non-relatives and whet her the procedures by which the State

intends to deprive relative caregivers of foster care benefits are

constitutionally adequate.




DUE PROCESS

Plaintiffs argue that the transition fromthe pre-HMR
Reform systemto the HVR Ref orm systens deprives them of property

wi thout due process of law. Plaintiffs contend that they have a

property interest in the foster care payments which they received

prior to HWR Reform Additionally, they claimthat the State may
not deprive them of those benefits without granting themthe
opportunity to establish that they will qualify for the sane
benefits under the new HVR Reform program  Defendant argues that
Plaintiffs were granted all the process they are entitled to by the
passage of P.A.  89-21 by the Illinois General Assenbly.

The Due Process dause of the Fourteenth Amendnent
provides that no State shall deprive any person of property without
due process of law. U S. Const. anmend. XIV. Therefore, in cases
asserting the unlawful deprivation of property, the Court must
conplete a two-part inquiry. First, was the claimant deprived of
a protected property interest and, if so, what process was his due.
Loaan v. Zi mmernman Brush Co., 455 U S. 422, 428 (1982).

Foster care benefits, like the food stanp benefits at
issue in Atkins v. Parker, 472 U.S. 115 (1985) and the welfare
benefits at issue in Goldbers v. Kelly, 397 U S. 254 (1970), "are

a matter of statutory entitlenent for persons qualified to receive
t hem " Gol dberqg, 397 U S. at 262-63. Such entitlenents are
property which is protected by the Due Process O ause. Id.
Accordingly, the procedures that are enployed in deternining

whet her an individual may continue to participate in the statutory
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program nust conply with the commands of the Constitution. Atkins,
472 U S at 128 (citing Goldberqg, 397 U.S. at 262-63). Neither

party contests that the benefits' thenselves are constitutionally

prot ect ed property.16

Def endant asserts, citing Atkins, that the Illinois
| egislature provided all the process that was due for a change in
the scope of the foster care public assistance in Illinois. |t js
undi sputed that a legislature may reduce in nmass the benefit |evels
provided to a welfare recipient without violating the Due Process

Clause. Logan, 455 U S. at 432-33 (citing cases). |In such cases

16 Def endant argues that Plaintiff has no constitutionally
protected interest in a transition period or in a "reasonable
eligibility process" because an interest in process alone is not
protected by the Fourteenth Amendnent. It is true that the Due
Process C ause does not recognize an interest in process as
property. Doe v. MIwaukee County, 903 F.2d 499, 502-03 (7th Cr
1990) . However, contrary to Defendant's argunent, Plaintiffs do
assert a protected property interest here. Plaintiffs argue that
they have an interest in the continuation of the foster care
paynents that were being made to them under the prior systemuntil
they have a fair and reasonabl e opportunity to apply for these sanme
benefits under HVR Reform Plaintiffs claiman interest in the
dollars they were receiving prior to HWR Reform and in the
continuation of those benefits under BMR Reform \Wlfare benefits
are property for the purpose of the Fourteenth Amendnent. ol dber
V. Relly,?97,ILS 254 (1970). The foster care paynents here are
indistinguishable fromthe welfare benefits in Gol dberg for the
purpose of this analysis.

Def endant suggests that Plaintiffs have not been deprived of
their interest in the foster care paynents because they can apply
for a license and, if successful, obtain full foster care benefits.
However, as the Suprene Court nade clear in Logan, "[wlhile the
legislature may elect not to confer a property interest, . . . it
may not constitutionally authorize the deprivation of such an
i nterest, once conferred, Wi t hout appropriate rocedura
safeguards." Leogan, 455 U S. at 432 (quoting Vitek v. Jones, 445
U S. 480, 490-91 n.6 (1980)). Thus, Defendant cannot rely on the
fact that it is now treating the Plaintiffs just |1ke new
applicants for a foster care license. Having created a propert
Interest, Defendant has taken on the obligation of procedura
fairness if he seeks to deprive the Plaintiffs of it.
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the legislative determnation provides all the process that is due.
Id. at 433. In Atkins itself the Suprene Court considered whether
recipients of public assistance' had a constitutional right to
process before an anendment reducing the level of their benefits
could be inplenmented. Congress had increased the percentage of an
applicant's inconme that would be considered by the Departnent of
Agricul ture when calculating the amount of food stanp assistance to
which the applicant was entitled. Atkins, 472 U S. at 117-18.

Plaintiffs argued that they had a constitutional right, pursuant to
the Due Process (lause, to advance notice of the effect the
statutory anmendrment woul d have on them  The Court inmediately
noted that Atkins involved a legislatively nandated substantive
change in the scope of an entire program not individua

eligibility determnations. 1d. at 129. As such, the Court noted
that the Due Process O ause inposes no substantive limt on
Congress's authority to nake substantive changes in the |aw of

public benefits. 1d. (citing Richardson v. Belcher, 404 U S. 78

(1971)). The Court then held that |egislative process provided al
the process to which the plaintiffs were entitled. Atkins, 472
US at 129-30 ("A welfare recipient is not deprived of Jdue process

when the legislature adjusts benefit levels . . . . The

| egislative determnation provides all the process that is due.").

Def endant argues that this case is on all fours with
Atkins, contending that BMR Reformis a nass change in the scope of

foster care assistance in Illinois. Fromthis, Defendant argues
that the process provided by the Illinois General Assenbly in
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debating and eventually passing BMR Reform provides all the process

that is demanded by the Constitution. BMR Reform however, is not
merely a mass change in the scope' of the foster care program For
many current recipients of full foster care benefits, HWR Reformis
also a determnation of their continuing ability to receive
benefits. HMR Reform cuts off benefits to all those relative
foster children and caregivers who had previously received benefits
as a result of their approved status until DCFS renders a decision
on their application for |icensure. Therefore, unlike Atkins
where the benefit |evels were reduced across the board, the benefit
| evel s invol ved here may or may not be changed by HMR Reform HMR
Reform then, does not affect all participants in the pre-HW
Ref orm system who are accordingly "property" holders, in the sane
manner. To the contrary, it discrimnates against relative foster
children and caregivers during this transition process.

HMR Reform does, in part, effectuate a mass change in the
foster care programin Illinois. That portion of HVR Reform which
represents a nmass change, however, is not challenged by Plaintiffs
in this litigation. Plaintiffs repeatedly disavow any attenpt to
challenge the State's ability to change the substance of the foster
care programin the manner conceived in BMR Reform The HMR Ref orm
may clearly go forward with respect to individuals who have not yet
entered the system or who nmamintain |licensed foster hones.
Furthernmore, DCFS may i nmmedi ately inplenment the portions of BMR
Ref orm whi ch change various substantive conmponents of foster care,

including the definition of neglect, the elimnation of the
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- "approved" category and many others, as long as those standards are

applied equally to relative and non-relative caregivers.

The only part of BMR Reformthat Plaintiffs do challenge
is the elimnation of benefits to relative foster children and
relative caregivers who qualified under the previous system but do
not have an opportunity to qualify under the new system because
DCFS has not provided a nmechanism by which it can nake that
determ nation before the change in benefit payments is scheduled to
take place. Accordingly, this case falls into the caveat in Atkins
involving individual eligibility determnations, as HMR Reform
essentially deprives relative foster care famlies of continuing
full foster care paynents.

Havi ng determ ned that Atkins does not apply to the
dispute raised in this litigation, the Court nust still determ ne
whet her Plaintiffs received the process to which they are entitled.
Plaintiffs contend that the instant case is anal ogous to Logan, in
which the Suprene Court held that, although a state may reduce or
termnate state created property interests generally, it cannot
create procedural barriers to a property holder's ability to assert
his rights. ZLogan, 455 U.S. at 433-34. |In Logan, the plaintiff
al l eged unl awful enpl oyment discrimnation before an adm nistrative
Commission, as he was required to do under the state schenme. Id.
at 426. The Conmm ssion was obliged, by statute, to act on his
charge within 120 days. Id. The Conm ssion inadvertently failed
t odoso. Id. The case eventually reached the Illinois Suprene

Court, which held that the Conmssion's failure to investigate
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plaintiff's charge within the required tine period destroyed his

cause of action, even though the Commission's failure to act was
entirely out of plaintiff's control. Id. at 427. The Illinois
Suprene Court held that no Due Process issue was presented because
the Illinois legislature had provided all the process that was
requi red when it passed the 120 day requirenent. Id.

The Suprene Court of the United States unani nously
reversed, holding that the Fourteenth Amendnent requires an
opportunity, granted at a neaningful tine and in a neani ngful
manner for a hearing appropriate to the nature of the case. 1Id. at
437. Because the plaintiff's cause of action, his property, was
deprived in a random manner, w thout granting himan opportunity to
present the merits, due process was |acking. Plaintiffs argue that
HMR Reform does exactly that to their property, randomy destroying
it without any regard to the nerits of their claimfor continued
benefits.

As Losan establishes, procedures or systens that govern
the admnistration of public aid prograns nmust be fair and
rational. States cannot create systens which arbitrarily deprive

persons of property. In Carev v. Quern, 588 F.2d 230 (7th Cr.

1978), the Seventh Crcuit wote:
In the context of eligibility for welfare assistance, due
process requires at |east that the assistance program be
admnistered in such a way as to insure fairness and to
avoid the risk of arbitrary decision making.
Id. at 232. In order to insure fairness, a party deprived of
property by a change in the rules governing a government program
nust have a reasonabl e opportunity to present his case and have the
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merits fairly judged under the new rules. See Logan, 455 U.S. at
433. A state sinply may not set up a systemin which benefits are
available to a class of persons, but it is inpossible for any
single person to denonstrate that they are entitled to continued
benefits.

By providing that Plaintiffs' entitlement to full foster
care benefits ends as of a particular date (either July 1, 1995 or
Septenber 30, 1995) unless DCFS acts on Plaintiffs' applications by
that date (an event which the Court has found is very unlikely for
nost Plaintiffs), HVR Reform deprives Plaintiffs of their property
interests in continuing foster care benefits w thout the benefit of
due process. The deadline date, on which Plaintiffs' property
interest is destroyed is analogous to the 120 day deadline in
Losan. Neither Plaintiffs here nor the plaintiff in Loaan had any
ability to expedite the process, their property interest was
entirely in the hands of the State and the State is proceedi ng
arbitrarily. Moreover, HMR Reform also establishes that no
retroactive benefits will be paid, even where DCFS determ nes that
the applicant was in continual conpliance with the l|icensure
requirenents fromthe July 1 effective date. Thus no post-
deprivation process is available either. In light of DCFs’s
practice of channelling related foster caregivers into the approved

category rather than the |icensed category, irrespective of their

ability to qualify for a license, this systemis arbitrary and

unfair.




Just as the plaintiff in Logan was entitled to notice and
a fair hearing before he was deprived of his property in the form
of a cause of action, Plaintiffs '"here demand notice and a right to
a fair consideration of their applications for continued benefits."
The Court agrees that the conponents of HVR Reformthat deprive
Plaintiffs of continued foster care paynents without a fair
adj udication of their claim of entitlenment is unconstitutional
I'V. RELI EF

Havi ng hel d that the transition period established by HMR
Ref orm viol ates both the Judgment Order and the Due Process C ause
of the Fourteenth Anendment, the Court must deternine what relief
i's appropriate. The Court has the authority to grant relief
necessary to nodify and enforce the Judgnment Order as a result of
its continuing jurisdiction over that Order and as a result of the
violation of the Due Process Cause pursuant to 28 U S.C. §§ 2201,
2202. The Court's goal in fashioning this relief is to provide,
consistent with the Fourteenth Anendnent, "an opportunity granted
at a neaningful tinme and in a nmeaningful manner, for a hearing
appropriate to the nature of the case." |Locfan, 455 U. S. at 437.

In the Court's opinion, the denial of due process can be
remedied by allowing all relative foster caregivers, who received
foster care benefits prior to HWR Reform an opportunity to have
their application for licensure determned on its nerits before

their benefits can be reduced. This relief would rectify the

1? It is inportant to recognize that Plaintiffs' applications for
l'icensure are applications for a continuation of the benefits they
have been receiving as long as they have been involved wth DCFS
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adverse disparity between relative and non-relative caregivers so
that the relative caregivers, without being penalized for DCFS‘s
prior practice of channelling 'non-relatives into a different
category than relatives, would be granted or denied a |icense based
on the same requirenments as the non-rel atives face. In addition
the opportunity for hearings on the nmerits of Plaintiffs
applications, assumng that the hearings are preceded by sufficient
notice, wll satisfy the requirenents of the Due Process ( ause.
As adequate notice lies at the heart of due process,

Cosbv _v. Ward, 843 F.2d 967, 982 (7th Gr. 1988), the Court will

require that another notice be sent to all unlicensed relative

foster hones via first class nail. The notice should include an

application for a foster care |icensel®and an explanation of how to

contact a DCFS field staff nenber or private agency case worker as
wel | as the DCFS ombuds’ tollfree hotline for assistance.

In order that relative foster caregivers have a
reasonable tinme to prepare and file the application, the Court has
determ ned that the deadline be 35 days fromthe date of mailing
the notice and application. The Court requires that a caseworker
be available to answer questions for caregivers who have questions.
Furthermore, the Court requires that DCFS continue to provide the
assi stance of the Orbuds, mentioned in paragraph 80 of Defendant's

Proposed Fi ndi ngs. If a relative caregiver fails to conply with

18 Each notice nmust include an application for a |icense,
regardl ess of the current status of the relative foster home. This
requi rement represents a change from DCFS‘’s practice to date, under
whi ch applications were sent only to those hones that were already
appr oved.
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. fhe deadl ine for application, benefits may be reduced as envisi oned

B4

in HMR Reform |f the applicant neets the deadline, benefits nust
continue at the full foster care rate until DCFS processes the
application and renders a decision. |f the application is denied,
DCFS nmust clearly state the reasons for the denial. O course, the
l'icensure applications must be judged on the sane basis as
| i censure applications received fromnon-relative caregivers in
order to conply with the 1976 Judgment Order

This relief places appropriate incentives on both the
applicants and DCFS. The applicants are required to quickly conply
with the portion of the licensing procedure that is within their
control as they must submt an application for licensure within a
reasonabl e specified time of delivery of the final notice. The
applicants will not, however, be in jeopardy of losing their
benefits based on DCFS’s inability to process applications
pronptly. DCFS will be able to reduce the financial burden on
itself by quickly determ ning which |icensing applications are
granted and which are denied. The Court believes that these
i ncentives are far nore sensible than those created bythe HMR
Reform transition, where applicants were helpless to speed their
application along and DCFS coul d save very substantial anounts of
nmoney during the tine the applications are pending.

In addition to properly coordinating the relative
incentives, the relief structured by the Court is also fair.
Rel ative foster caregivers will have a reasonable opportunity to

present their claimfor continued benefits so that they would be
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«treated the same as non-rel ative foster caregivers.!® On the ot her

hand, the intrusion into the State's system of foster care is
mnimal. The Court does not interfere in any way with the State's
ability to have the HMR Reform take effect on July 1, 1995,
i ncl udi ng changes in the definition of "neglect,” the elimnation
of "non-removal " placenents, increased |icensure requirements such
as six hours of training and a nedical check, and nmany ot her
changes. The Court enphasizes that none of the relief specified in
this opinion applies to new participants in the DCFS system
Relief applies only to unlicensed caregivers who received ful

foster care benefits under the pre-EIMR Reform system The relief
provi ded here is the mnimum necessary to satisfy due process and
the Judgnment Order. DCFS, by granting unlicensed hones foster care
benefits under the pre-BEMR Reform system voluntarily shoul dered
the burden of procedural fairness with respect to those caregivers
and now nust honor that responsibility. Because the restriction
the Court places on the State's ability to inplement HWR Reformis
limted to the financial effect on unlicensed relative caregivers
and wll last only as long as it takes DCFS to process pending

applications for licensure, the cost to the State will be

19 This opportunity is especially inportant because nany rel ative
foster care providers rely on full foster care paynents to maintain
their housing and the standard of living provided to the foster
children, Plaintiffs provided the uncontested testinony of ten
foster caregivers, each of whom described the inmpact a reduction in
benefits woul d have upon the foster children and the foster care
fam|ies. Each caregiver witness, as well as Plaintiffs' expert
W tnesses, testified that a drop in paynents would result in harm
to the foster children affected. See, e.g., Gleeson Direct., pp. 9,
15, 20; Ginmes Direct, p. 27; CarrpBeIi. Direct, p. 5; COflins
Drect, p. 5, Summer Direct, p. 5.
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substantially less than estimated. |n any event, the extent of the

expense is placed within the control of DCFS.

The Court directs Plaintiffs to submt, as they have
volunteered to do, a draft decree reflecting the decisions set
forth herein by July 7, 1995.  pefendant nay al so submit a draft
decree and/or objections to the formof the decree by July 11. the
Court sets a hearing and ruling date of July 12, 1995 at 4:00 p.m

In this case, there are at |east one state court decree
and two federal court decrees that inpact on the HMR Reform
inpl ementation.  Through this proceeding, the Court has been made
aware of the admnistrative problens that are created by | ong-
standing, wunending court decrees. \Wen the transition period to
BMR Reform has been conpleted, the Court would entertain further
proceedings on what portion, jf any, of the 1976 decree shoul d
remain in effect and for what period of tine.

CONCLUSI ON

For the reasons given in this opinion, Plaintiff's Mtion
to Adjudicate Director McDonald in Cvil Contenpt is DEN ED.
Plaintiffs' Mtion for Supplemental Relief is GRANTED. Al| other

notions made in the course of this litigation are DEN ED
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