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REPLY BRIEF FOR THE PETITIONER,

We contended for the first time in our supple-
mental and reply brief, a pages 3-10, that the dis-
trict court lacked jurisdiction to hear this case. We
here reply to the contrary contention made by re-
spondent in his supplemental brief.

1. We begin with the proposition ‘that Section 205
(h) of the Socia Security Act, 42 U.S.C. 405 (h),
precluded the district court from asserting jurisdic-
tion over’ respondent’s complaint “save as [ jurisdic-
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tion may have been] provided [by Section 205 (Q)
of] the Act.” Weinberger v. Salfi, No. 74-214, de-
cided June 26, 1975, dlip op., p. 6.

The second sentence of Section 205 (h) provides
that “[nJo findings of fact or decision of the Secre-
tary shall be reviewed by any person, tribunal, or
governmental agency except as herein provided’, i.e.,
except as provided by Section 205 (g) . That sentence
governs the jurisdictiona issue in this case, for it is
clear beyond debate that respondent’s suit seeks re-

. view of a ‘“decision” of the Secretary. The parties
are in disagreement over what that “decision” is:
in our view, the decision with respect to which

" review is sought is the Secretary’s termination of
respondent’s disability benefits ; respondent appears
to clam (Resp. Supp. Br. 1-4) that the decision
subject to review is the Secretary’s promulgation of
regulations providing for termination of benefits ,
without a prior ora hearing. We discuss the signifi-
cance Of that disagreement below (pp. 4-6, infra).
But under either party’s construction of the jurisdic-

tiona facts, respondent sought review of a “decision
of the Secretary” within the meaning of the second
sentence of Section 205 (h) , and therefore the district
court’s jurisdiction to review that decision was sub-
ject to the limitations imposed by Section 205 (g).

Respondent contends (Resp. Supp. Br. 8-11, 14-
16) that Section 205 (g) does not provide the exclu-
sive jurisdictional basis for review of Socia Security
cases and that the district court possessed jurisdic-
‘tion under the mandamus statute, 28 U.S.C. 1361,
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or the Administrative Procedure Act (“APA”), .5
U.S.C. 701 et seq. We -have aready answered the
substance of that contention at pages 13-18 of our
brief in Norton v. Mathews, No. 74-6212, question
of jurisdiction postponed to the hearing on the merits,
June 30, 1975, where we showed that Section 205 (h)
forecloses all jurisdictional bases other than that pro-
vided by Section 205 (g) .* We rely upon that discus-
sion here. We add only that respondent’s argument
with regard to the availability of mandamus or APA
jurisdiction is based upon the clam that the third
sentence of Section 205(h) does not preclude such ju-
risdiction,? whereas respondent’s action (unlike the
suit on behaf of the unnamed class members in
Norton, which apparently was brought before those
members had even presented their claims to the Sec-
retary) seeks review of a “decision of the Secretary”
and therefore is governed as well by the second sen-
tence of Section 205 (h), which explicitly precludes
such review except as provided by Section 205 (g) .
Accordingly, no matter how the claim of mandamus
or APA jurisdiction is resolved in Nowtor, jurisdic-
tion here exists, if at al, only under Section 205 (g) .

1 A copy of our brief in Norton is being furnished to re-
spondent’s counsel.

* The third sentence of Section 205 (h) provides:

No action against the United States, the Secretary, or any
officer or employee thereof shall be brought under [Sec-
tion 1331 et seq.] of Title 28 to recover on any claim
arising under [Title Il of the Social Security Act].

Respondent’s action, which seeks reinstatement of disability
‘insurance bencfits allegedly due him under Title Il of the Act,
is subject to the limitations imposed by that sentence.

et o
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2. Respondent’s suit did not meet the jurisdic-
tional requirements of Section 205 (g). That provi-
sion grants the federa district courts jurisdiction to
review “any final decision of the Secretary made
after a hearing to which [the plaintiff ] was a party,”
upon commencement by the plaintiff of “a civil ac-
tion * * * within sixty days after the mailing to him

of notice of such decision * * *.” In this case there

was no “final decision of the Secretary.” As we ex-
plained at pages 5-8 of our supplemental and reply
brief, the Secretary’s order terminating respondent’s
disability benefits was subject to administrative re-

view, which respondent did not seek.” Accordingly;.

it was not subject to judicial review under Section
205(g).

Respondent’s contrary argument (Resp. Supp. Br.
1-6) appears to be that the “final decision of the
Secretary” subject to review in this case is the Sec-
retary’s promulgation of regulations providing for
the termination of disability benefits without a prior
oral hearing, that that decison has been acknowl-

3 At oral argument in this case on October 6, 1975, respond-
ent's counsel stated that respondent had sought administrative
reconsideration of the Secretary’'s order terminating payment
of benefits. We are informed by the Social Security Adminis-

tration that respondent made no such request. We are fur-
ther informed, however, that on February 5, 1973, after
expiration of time for filing a request for reconsideration,
respondent filed a new application for benefits, which has not
been acted upon, apparently because of the pendency of this
litigation and the district court’s unstayed order that respond-
ent's benefit payments be continued.
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edged by the Secretary to be “final,” and that a deci-
sion so acknowledged to be final is subject to review
under Section 205 (g) whether or not “made after a
hearing.” That syllogism falls with its maor pre-
mise. The decision of the Secretary sought to be re-
viewed here is not his promulgation of regulations
but rather the specific termination of respondent’s
own disability benefits. This is made plain by re-
spondent’s complaint. The relief respondent seeks is
not a. declaration of the invalidity of the Secretary’s
regulation, or an injunction restraining its enforce-
ment, but rather that the Secretary’s decision termi-
nating respondent’ s disability benefits be vacated and
the Secretary “commanded to immediately transmit
ulito * * * [respondent] * * * the disability benefits
checks for the month of August, 1972 and all subse-
guent months thereafter until * * * [respondent] is
afforded a hearing” (A. 3).

Moreover, the Secretary’s procedura regulations
(Grould not have been subjected to pre-exhaustion judi-
cia review even if respondent had requested broad
declaratory or injunctive relief. Section 205 (g) pro-
vides for review of the validity of the Secretary’s
regulations only in connection with review of the
propriety of final actions taken by the Secretary with
respect to a particular clamant or clamants. Re-
spondent’s contrary argument-that the district
courts possess Section 205 (g) jurisdiction over suits
challenging the validity of the Secretary’s regulations,
on the theory that the regulations represent “final
decision[s] of the Secretary,” whether or not the
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plaintiffs’ administrative claims had been subject to
a final administrative decision or, indeed, any deci-
sion at al-is at cross-purposes with both the statu-
tory language and the evident legidative intent. As
we demonstrated in our brief in Norton, Congress in-
tended to provide, and has provided, only for case-by-
case review of individua claims, after the individual
has exhausted his administrative remedies. The leg-
idative intent is manifested, inter alia, by Section
205 (g) ‘s requirements that the “final decison”
sought to be reviewed have been made “after a hear-
ing to which’ [the plaintiff] was a party” and that the
suit be brought “within sixty days after the mailing
to ‘[the plaintiff ] of notice of such decision * * *.”
Those requirements can be met only by a clamant
who seeks review of a decison denying a specific’
claim for benefits. They could not be met by an indi-
vidual seeking review of the Secretary’s decision to
promulgate regulations, for the individual would not
be a “party? to a hearing on proposed regulations,
nor would he be mailed a notice of the Secretary’s
decision to promulgate the proposed. regulations. In
short, in enacting Section 205 (g), Congress quite
clearly was concerned only with establishing an or-
derly means of securing post-exhaustion judicial re-
view of individual clams, not with establishing a
mechanism for premature and possibly unnecessary
judicia review of the constitutional adequacy of the
Secretary’ s procedures where, as here, subsequent ad-
ministrative review might have remedied the alleged
injury by resulting in the award of back benefits
for the period affected by the termination order.
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3. Application here of the strict jurisdictional re-
guirements of Section 205 (g) need not operate to
foreclose later judicial consideration Of the constitu-
tional issue respondent Seeks to litigate. Respond-
ent’s repeated assertions to the contrary (Resp. Supp.
Br. 7, 11-14) overlook the fact that, as we explained
at pages 8-10 of our supplemental and reply brief,
a district court would have ample power to adjudi-
cate that issue upon post-exhaustion review of a fina
decison. by the Secretary.”

It is therefore respectfully submitted that the judg-
ment of the court of appeals should be vacated and
the case remanded with instructions to dismiss.

RoBERT H. BORIC,
NOVEMBER 1975. Solicitor General.

+ Respondent appears to argue (Resp. Supp. Br. 3-4, n. 3)
that pre-exhaustion review would be preferable as a “[jJuris-
prudential” matter. That argument is based upon the factual
misconception that adjudication upon post-exhaustion review
would involve “a prospective, declaratory judgment case,
rather than * * * a situation in which the asserted injury has
already occurred” (ibid.). Post-exhaustion review in fact
would necessarily involve “a situation in which the asserted
injury has already occurred.” But respondent’s argument is
also jurisprudentially misconceived, for the underlying juris-
prudential concern here-that of avoiding premature and
possibly unnecessary adjudication of difficult constitutional
guestions-in fact. strongly militates against granting the
pre-exhaustion review respondent seeks. But, at bottom, the
decision on the jurisdictional issue in this case should turn
not upon asserted jurisprudential concerns but UPON the
language of the jurisdictional statute and Congress’ intent in

“enacting it, which, as we have shown, preclude the premature
review respondent seceks.
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