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I.

Introduction

What recourse does a social security claimant have in the following situation?
-- [The ALJ] believes that claimants living in Hispanic, black, or poor white communities are only
"attempting to milk the system," that they are "perfectly capable of going out and earning a living,"
that they "prefered [sic] living on public monies," "that [the ALJ] had no intention of paying them"
and that "[the ALJ] did not care what the evidence showed." /1/
The right to a hearing before an unbiased decisionmaker is a basic element of constitutional due
process. /2/ This guarantee is also at the core of the Administrative Procedure Act (APA), which
contemplates impartial fact finding and adjudication by independent ALJs, free from agency
coercion or influence. /3/ By utilizing APA-protected ALJs, SSA has acknowledged a claimant's
right to a full and fair hearing by an impartial adjudicator in social security proceedings. /4/
Recently, a number of individual incidents, several government reports, and litigation have
revealed that a certain percentage of ALJs may be biased or unfit in ways that interfere with the
fairness of SSA's administrative process. Since that process relies upon the integrity of each and
every fact finder, the existence of bias and unfitness, even among a small number of adjudicators,
taints the integrity of the entire system.
A 1992 report by the United States General Accounting Office (GAO) indicates that race appears to
be a factor in the outcome of disability decisions at the ALJ level. /5/ GAO's study found that ALJs
generally allowed benefits to African American claimants at a lower rate than they allowed benefits
to white claimants. In Title II cases, 55 percent of African American claimants versus 66 percent of
white claimants were allowed benefits. In SSI cases, 51 percent of African American claims versus
60 percent of whites were allowed. /6/ GAO concluded that the racial disparity in hearing level
allowance rates /7/ could not be rationalized, as it could at the other administrative levels, by
demographic characteristics (i.e., age, education, sex, geographic location, and percentage of urban
population) and impairment severity. /8/ Noting that "even the appearance of discrimination is
intolerable," GAO recommended that "the Commissioner further investigate the racial difference in

allowance rates at the ALJ level and, if needed, take appropriate actions to correct and prevent any
unwarranted disparities." /9/
In another 1992 report, the Ninth Circuit Gender Bias Task Force raised serious allegations of ALJ
bias against female claimants in social security disability hearings within Ninth Circuit states. /10/
Such allegations may be related to the fact that only 6 percent of all federal ALJs are female. /11/
In addition to these reports, the litigation concerning particular ALJs also illuminates the problem
of ALJ bias and unfitness. /12/ Four cases have been filed in which plaintiffs alleged that the ALJ
was biased and not an impartial adjudicator and, thus, that their right to a fair hearing had been
violated. The plaintiffs' allegations were supported by evidence of numerous deficiencies in the
hearings. The ALJs involved have been charged with forcing unrepresented claimants to waive
important rights, failing to obtain interpreters, engaging in rude and insensitive behavior, failing to
elicit important medical information, routinely finding the claimant's testimony not credible,
omitting from decisions important information favorable to the claimant, routinely ignoring the
law, and failing to follow instructions from the courts and the Appeals Council. /13/
Despite the studies and the litigation to date, the actual number of ALJs who may be biased or unfit
is difficult to assess. Only four of the more than 800 SSA ALJs have become the subject of class
action lawsuits, and the reports have not enumerated the exact number of ALJs or specified the
particular ALJs whose conduct may be considered in any way suspect.
Any analysis of ALJ bias and unfitness must also take into account the history of tension between
SSA and its ALJs. The face-to-face hearing before an ALJ provides many claimants with their only
administrative opportunity to have an impartial adjudicator review their case, and historically,
ALJs, on average, have allowed a high number of claims. /14/ During the mid-1980s, SSA utilized
the "Bellmon review" program to pressure ALJs to deny claims by targeting particularly highallowance-rate ALJs for automatic review of all their decisions by the Appeals Council. /15/ SSA
abandoned Bellmon review after several courts held that it infringed on ALJs' independence
because it biased the decisionmaking process against claimants. /16/ Notwithstanding the official
abandonment of Bellmon review, advocates remain concerned about SSA's continued tolerance of
ALJs who persistently deny meritorious claims. Advocates also remain alert to the possibility that
SSA may seek to revive Bellmon review or initiate other forms of pressure that could contribute to
ALJ bias against claimants.
This article describes the problem of ALJ bias and unfitness, and the degree to which current
procedures address the problem. It also discusses litigation and legislative efforts that seek to
establish an improved complaint procedure with relief for aggrieved claimants.

II.

Defining and Recognizing ALJ Bias and Unfitness

Bias in the social security hearing system is evidenced through conduct or a pattern of
decisionmaking which deprives claimants of the right to a fair hearing because the ALJ has
prejudged the case and has thus decided the claim for reasons other than the applicable legal rules
and the evidence in the record. /17/ Bias is manifested in a number of ways. "General bias" may be

evidenced against groups or categories of claimants based on specific characteristics such as race,
/18/ ethnicity, gender, /19/ specific impairments, financial status, /20/ or pro se status. /21/ In
addition, an ALJ may also have a "personal bias" against a particular claimant or representative.
The ALJ may also be generally "unfit" to hear cases by virtue of being grossly incompetent,
ignorant, volatile, insulting, or otherwise engaging in inappropriate behavior.
ALJ bias or unfitness may be evidenced through acts and patterns of misconduct including:
n ignoring evidence favorable to the claimant;
n making unfavorable credibility findings;
n refusing to admit relevant documents into the record;
n discarding relevant documents;
n consistently making errors against the claimant's interest;
n intimidating unrepresented claimants into waiving important rights (e.g., to an oral hearing, to
counsel, to translation, to development of the hearing record, to submit supplementary
evidence);
n engaging in inappropriate conduct during the hearing, such as insulting or cutting off the
claimant; and
n refusing to apply controlling law, including the law of the case.

III.

Current Procedures for Addressing ALJ Bias and Unfitness

A.

Requesting Disqualification Prior to Hearing

Pursuant to regulations and the HALLEX, /22/ a claimant may ask an ALJ to disqualify himself or
herself prior to the hearing due to "partiality or prejudice." /23/ Requests for disqualification may
lead to appointment of a different ALJ or have the salutary effect of inducing the ALJ to rectify his
or her behavior. Making the request also prevents SSA from subsequently alleging that the claimant
failed to exhaust administrative remedies.
Nevertheless, advocates have been understandably hesitant about making disqualification requests.
For example, if an ALJ granted a disqualification request based on allegations of bias or unfitness,
the ALJ would have trouble justifying continuing to preside in other cases, so few ALJs typically
grant such requests. Additionally, when presented with a disqualification request, an ALJ could
become more hostile toward the claimant or representative. Another drawback with the
disqualification approach is that it is ineffective for the many claimants, especially those who are
unrepresented, and those who are unaware of the ALJ's bias or unfitness at the time of the hearing.

Thus, one court has specifically rejected SSA's argument that the disqualification procedure is
adequate to deal with allegations of bias. /24/
B.

Requesting Review by the Appeals Council

If an adverse hearing decision is appealed on the merits, claims of bias and unfitness may be raised
before the Appeals Council. /25/ In October 1990, after several class actions had been filed raising
SSA's failure to address ALJ bias and unfitness comprehensively, SSA issued a HALLEX
provision describing the duties of Appeals Council members who are concerned about an ALJ's
conduct. The 1990 HALLEX instruction represents SSA's acknowledgement, for the first time, of
the need to address the problem of ALJ bias and unfitness. Pursuant to the HALLEX instruction,
the Appeals Council may conduct an "inquiry" into a suspect ALJ. /26/ Thus, raising a colorable
claim of bias or unfitness at the Appeals Council level may result in a remand for a new hearing
before a different ALJ. /27/
Unfortunately, the HALLEX provision sets forth only minimal instructions that provide no detailed
procedure, and fails to ensure that claims of ALJ bias and unfitness will be seriously investigated.
While the HALLEX procedure has rarely, if ever, been used, similar procedures were used in two
cases before the HALLEX instructions were issued. /28/ Both inquiries proved to be inadequate.
Despite the fact that in each case very serious problems regarding the specific ALJ's pattern of
decisionmaking were found to exist, the Appeals Council concluded that the ALJ was not "biased"
and failed to provide any relief to the claimants affected by the ALJ's improper decisionmaking.
C.

Individual Judicial Appeals

Bias and unfitness can be litigated in individual civil actions appealing a final decision of the
Secretary, by alleging violations of constitutional due process and agency regulations that impose
an underlying duty on SSA to provide claimants with a full and fair hearing before an impartial
adjudicator. The courts can order SSA to provide documents responsive to discovery requests
concerning bias and unfitness. /29/ Bias and unfitness can also be highlighted in requests for
attorney fees filed pursuant to the EAJA. /30/
If a court finds that an individual was denied the right to a hearing before an impartial adjudicator,
the case is often remanded for a new hearing before a different ALJ or is reversed outright and the
claimant awarded benefits. /31/ Litigating bias in individual civil actions creates a record that may
eventually provide the basis for broader relief. /32/ However, despite individual successes, an
individual court order ultimately provides relief only to the plaintiff in the particular case and does
not address the problem of the ALJ's continuing conduct toward other claimants.
D.

Interim Complaint Procedure

Following a congressional hearing in September 1992, SSA published an "interim procedure" on
October 30, 1992, to deal with allegations of bias or misconduct by ALJs. /33/ The procedure

provides that a complaint may be filed at any SSA office or Office of Hearings and Appeals (OHA)
or with the assistance of a teleservice operator. /34/ SSA must place posters in OHA waiting rooms
notifying claimants of the procedure for filing a complaint.
Complaints are handled initially by the regional chief ALJ who investigates and recommends to the
chief ALJ of OHA whether to investigate further. If a complaint is filed while the hearing decision
is pending, the claimant will be notified of the results of the investigation. If filed while a request
for review is pending before the Appeals Council, the complaint will be considered as an additional
ground in support of the request for review but will also be fully investigated apart from
proceedings on the request. Theoretically, the chief ALJ could recommend that SSA remove or
suspend the ALJ. However, the interim procedure sets forth no details for conducting the
investigation or how recommendations are to be implemented.
E. Merit Systems Protection Board
Pursuant to the APA and implementing regulations, the Merit Systems Protection Board (MSPB),
upon request from an agency, may authorize the agency to remove or suspend an ALJ for "good
cause." /35/ While MSPB proceedings may be initiated only by the employing agency, the agency
could be prompted to act regarding an ALJ's conduct based on evidence obtained during the
HALLEX or "interim complaint" proceedings.
From a claimant's perspective, the MSPB process is inadequate for several reasons. While SSA has
initiated many cases with MSPB for disciplinary reasons, very few of the SSA referrals have been
based on an ALJ's apparent bias or unfitness. /36/ In addition, claimants, their representatives, or
members of the public may not file complaints with MSPB. Finally, MSPB has no authority to
provide relief to claimants affected by the ALJ's unlawful conduct since the only issue in the MSPB
proceeding is whether there are grounds to discipline the ALJ.
F.

Class Action Option

Given the limitations of the current administrative complaint procedures, several challenges to ALJ
bias and unfitness have been filed as federal class actions. In these cases, the plaintiffs argue that
their statutory and constitutional right to a fair hearing before an impartial adjudicator has been
violated. The relief sought falls into several categories: (1) protect future class members' rights by
"removing" the particular ALJ from all adjudicating duties; /37/ (2) reopen all of the ALJ's
decisions in class members' cases and schedule de novo hearings; and (3) prevent any preclusive
effect of the ALJ's decisions with regard to future claims. /38/ In connection with these lawsuits,
SSA has proposed less dramatic remedies (that notably provide no relief for aggrieved individuals),
such as: (a) "retraining" the ALJ; /39/ (b) heightened scrutiny of the ALJ's decisions by the Appeals
Council; /40/ (c) suspending the ALJ; /41/ and (d) transferring the ALJ to another OHA office. /42/
The class action option also has limitations. The courts have reached differing results regarding
their ability to adjudicate class actions alleging bias and unfitness. The only decision to date by a
federal court of appeals held that the district court's jurisdiction is limited to review of the

Secretary's final decision (i.e., the Appeals Council's decision) on the issue of whether the ALJ is
biased and that the district court may not conduct a de novo trial on the issue of bias. /43/ In one of
the other lawsuits, the district court favorably resolved the individual plaintiff's claim but denied a
motion to certify a class, thus terminating the action. /44/ However, in the two other lawsuits, the
district courts have granted the plaintiffs' motions to certify a class and have denied the
government's motions to dismiss. /45/

IV.

Developing an Adequate Procedure to Address Complaints

While some procedures exist for raising complaints of ALJ bias or unfitness, no single procedure
provides for an adequate forum. Various suggestions to improve the system have been made,
including creation of an independent board to review complaints, with the authority to provide
relief to aggrieved individuals (e.g., reopening claims, providing new hearings); requiring ALJs to
serve a probationary period; and setting term limits for ALJs.
Congressional interest in the issue has provided an impetus for development of an adequate
procedure. In response to the April 1992 GAO report on racial differences in disability allowance
rates, the U.S. Senate held a hearing in September 1992 regarding allegations of bias in the social
security disability program. /46/ The hearing was held by the same congressional subcommittee
which, in the mid-1980s, uncovered "blatant" and "subtle" efforts by SSA pursuant to the Bellmon
review program to pressure ALJs to deny disability claims. In reaffirming their position that SSA
"must not intrude upon the legitimate independence" of ALJs, the subcommittee noted that the
1992 "hearing [was] in no way intended to impugn the integrity of the vast number of ALJs who
often are the vanguard of fairness for thousands of disability claimants." /47/ The subcommittee
nevertheless acknowledged that allegations existed that "bias has crept into the decisionmaking of
some of the ALJs"; it characterized the alleged ALJ behavior as "outrageous," with "painful
consequences for claimants." /48/
The hearing included testimony from various government officials and advocates for claimants.
Advocates testified about specific cases in which claimants were subjected to biased and unfit
behavior by ALJs and about the inadequacies of the current complaint procedures, namely,
claimants' lack of awareness that any procedure exists; existing procedures that are vague, applied
on an ad hoc basis, or do not provide adequate and appropriate relief to aggrieved individuals; and
the existing limited review that is not performed by impartial examiners. Their recommendations
included (1) creating an independent board to review complaints; (2) creating a detailed procedure
for filing complaints, and for review and investigation of complaints; and (3) giving the board
authority, consistent with the APA, to make findings and recommendations regarding relief for
aggrieved claimants and discipline of ALJs, . /49/
Testifying in response to questions regarding procedures to deal with complaints of bias, SSA
admitted that the only existing procedures were "ad hoc interim" and had not been publicized. SSA
also stated that it was developing a proposal for dealing with individual complaints of bias and was
seeking input from a variety of different agencies, including MSPB, the Department of Justice, and
EEOC. At the hearing, SSA announced that it would take at least six months to make the procedure

final and that it would publish an "interim procedure." /50/ This led to the publication in October
1992 of "SSA Procedures Concerning Allegations of Bias or Misconduct by ALJs." /51/
In November 1993, the U.S. Senate passed S. 486, a bill that would reorganize the federal
administrative judiciary and create a uniform administrative law judge corps. /52/ The bill contains
a complaint procedure with many of the basic requirements recommended by advocates, such as
review of complaints by an independent board with the authority to recommend relief for aggrieved
individuals. Speaking in support of the bill's complaint procedure, Senator William Cohen (R-Me.),
one of the Senators who initiated the September 1992 hearing, described SSA's current "interim"
procedure as "still [containing] basic flaws in how the agency handles these complaints that too
easily allow an ALJ who is unfair or biased to go unsanctioned, and continue to hear disability
cases." /53/
A complaint procedure with the basic requirements such as those included in S. 486 does not
expose ALJs to excessive scrutiny. On the contrary, the procedure serves to place the ALJs in the
same position as other federal and state decisionmakers. Every state and the District of Columbia
have a complaint procedure and commission to deal with judicial misconduct, and the federal
judiciary is subject to a detailed statutory complaint procedure. /54/
Primary provisions of the complaint procedure in S. 486 include:
n Rules of conduct. The Corps must adopt and issue rules of judicial conduct for ALJs that
include standards governing "avoidance of bias or prejudice." /55/
n Review by an independent board. A complaints resolution board (CRB), comprised equally of
ALJ and non-ALJ members, would deal with complaints concerning the conduct of ALJs. /56/
The bill thus comports with the experience of advocates who have found that a "peer review"
approach does not adequately protect claimants.
The need for outside, impartial examiners has been nearly unanimously adopted by all state judicial
conduct commissions that have recognized that judges may have a problem judging their own
colleagues. As a result, 49 states have commissions with some combination of judges, attorneys,
and public citizen members, with one state including no judges. In fact, when commission
membership has been changed, the general trend has been to increase public participation. /57/ The
policy reason behind this is obvious: public confidence in the integrity of the oversight process is
increased.
n A procedure for filing and processing complaints. The procedure is clear and simple and allows
"any interested person," including claimants, representatives, other ALJs, employees, and
members of the public, to file a complaint. /58/ The complainant and the ALJ are to be given
notice of receipt of the complaint. /59/ While the procedure requires the complaint to be in
writing, it may also be originated by the Chief ALJ. /60/
n A procedure to ensure thorough review and investigation of complaints. Following an initial
screening, /61/ the board would have the authority to conduct a full investigation of the
complaint, including the authority to hold hearings and issue subpoenas, examine witnesses,

and receive evidence. The board would also be required to issue a report, including
recommended action to be taken, at the conclusion of the investigation. Notice of action taken,
including dismissal upon initial screening, is provided to the complainant and ALJ at every
stage. A record of complaints, including dismissed complaints, is also to be maintained. /62/
n Authority of the board to issue recommendations. The CRB has the authority to issue findings
and disciplinary recommendations that are binding, unless the ALJ appeals to MSPB. /63/
If CRB finds that claimants have in fact been affected by ALJ bias or misconduct, it can
recommend to the head of the agency or department where the ALJ is employed that action be
taken to provide relief to aggrieved individuals. /64/ Recommended relief for aggrieved claimants
should include new hearings before different ALJs and reopening and redetermination of their
claims.

V.

Conclusion

Claimants for Social Security, SSI, and Medicare benefits rely on ALJs assigned to OHA to correct
the errors made in their cases at earlier administrative levels. Even a single ALJ who is biased or
unfit has a considerable impact on hundreds, perhaps thousands, of claimants given the agency's
current large caseloads. The Commissioner of Social Security has acknowledged that "the mere
suggestion of bias in [the] adjudicatory process must be dealt with vigorously and decisively." /65/
Unfortunately, SSA has not yet effectively dealt with the bias or unfitness of its ALJs, thereby
damaging the integrity of its appeals process. The damage will be repaired only when an effective
complaint procedure is established to review complaints independently. SSA, ALJs, and the public
will all benefit since "independent review can only strengthen public confidence in the
administrative process. And, an administrative process which enjoys public confidence will in the
end function more efficiently." /66/
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