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GOALS :

1. Prepare for incapacity
2. Avoid probate
3. Control over health care decisions
4. Estate to chosen recipients
5. Provide for disability/minors

Long, Reher, & Hanson, P.A.



üMarried couples receive over 1,000 
benefits under federal law.

üMarried couples receive comparable 
favorable treatment under state lawð
e.g.,  under at least 515 Minnesota laws.

Long, Reher, & Hanson, P.A.



Probate Assets

Non-Probate Assets
ƁJoint Ownership ïRight of Survivorship

ƁBeneficiary Designation

ƁPay-on-Death (POD)

ƁTransfer-on-Death (TOD)

Will Controls Only Probate Assets!

Long, Reher, & Hanson, P.A.



üUnmarried partner has no óstandingô 
without a will.
üUnmarried partner will not inherit 

under intestate succession.
üNo priority to act as personal 

representative.
üNo right to notice of a proceeding.

Long, Reher, & Hanson, P.A.

For unmarried couples ïhaving a will 
is essential ïeven if the plan is to 
avoid probate.



VLaw doesnôt direct division of property 
or support on termination of the 
relationship or at death of a partner.

VNo default protections.

Long, Reher, & Hanson, P.A.

Domestic Partners are Legal 
Strangers



ÁApply principles of property/contract law

ÁTerms will vary ïmay be limited or extensive

Long, Reher, & Hanson, P.A.



Unmarried cohabitants have no 
rights in each otherôs property 
without an enforceable written 
agreement.

Ex:  Minnesota Law -
2010



ñIt is unfortunate that Rudolph made no 
provisions whatsoever for Judith, who made 
her life with him for 22 years in a familial 
relationship.  But on this record, we are 
compelled to conclude that there is no 
inequity in the result that Judith receive no 
property interest in Rudolphôs Estate.ò

In Re: Estate of Boyer
2004 Minnesota Court of Appeals



Recitals
×Circumstances

×Partiesô Intention

×Demonstrate enforceability ï
consideration

Disclosures
×Full and fair disclosure of assets

Long, Reher, & Hanson, P.A.

Domestic Partnership 
Agreements



Expenses
üJoint or separate bank 

accounts?

üHousehold expenses?

üExpenses proportionate to 
income?

üTerms of support

üChanged Circumstances

Domestic Partnership 
Agreements

Long, Reher, & Hanson, P.A.



Death/Termination of Relationship
×No legal obligation of support
×No family/probate laws for property 

division
×Define termination/separation
×Plan for debts at first death

Children

Domestic Partnership 
Agreements

Long, Reher, & Hanson, P.A.



With a Twist

Long, Reher, & Hanson, P.A.

Designation of Decision-Makers

Finances Health Care



1. Informal Arrangements

2. Joint Ownership

3. Powers of Attorney

4. Trusts

5. Conservatorship

Long, Reher, & Hanson, P.A.

Finances/Assets



ÇRepresentative Payee

ÇConvenience Accounts

Long, Reher, & Hanson, P.A.

Informal Arrangements



×Equal Right to Withdraw

×Right of Survivorship

×Risks

×Limitations

Long, Reher, & Hanson, P.A.

Joint Ownership



Writing Defines Authority
×ñPrincipalò

×ñAttorney-in-Factò or Agent

ñDurableò

Death of principal voids document

Long, Reher, & Hanson, P.A.

Powers of Attorney



Power of Attorney naming a spouse as Attorney-
in-Fact is automatically revoked in the event of a 
divorce.

Unmarried couples:

üIncorporate termination provisions.

üBe diligent about updating.

Powers of Attorney



Advantages:

ÇEasy

ÇInexpensive

ÇStatutory form ïrecognizable, readily 
accepted

ÇStatutory form - enforceable

Powers of Attorney



Disadvantages :

ÇSubject to Abuse

ÇChosen Attorney-in-Fact is not 

required to act.

Powers of Attorney



Tailor to the needs of the 
unmarried to provide surrogate 
decision-making.

UCTA  Trust-20 states have 
adopted

Long, Reher, & Hanson, P.A.

Trusts



1. Health Care Directive

2. Guardianship

Long, Reher, & Hanson, P.A.



×Designate a health care 
agent/successors

×Instructions for health care

×Optional
ÁBurial vs. cremation
ÁOrgan donation 
ÁHIPPA authorization 
ÁSpiritual/Religious preferences

Long, Reher, & Hanson, P.A.



}A person may direct the preparation for, 
type, or place of that personôs final 
disposition, either by oral or written 
instructions. 

}May be incorporated into a health care 
directive, a will, or stand as a separate 
document. 

Long, Reher, & Hanson, P.A.



}Gives priority in determining who has the 
right to control the disposition of a 
deceased personôs remains.  

}Without a documented designation, state 
law gives priority to the legal next-of-kin 
for making decisions regarding disposition 
of a personôs remains.

Long, Reher, & Hanson, P.A.
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}Early evaluation/education
}Identify income sources/continuation
}Investigate long-term care insurance
}Health insurance
ƁNo statutory right to include unmarried 

partner

}Life insurance
ƁñInsurable interestò

Long, Reher, & Hanson, P.A.



1. Private Pay
2. Medicare
3. Supplemental Health Insurance
4. Long-term care Insurance
5. Veterans Benefits
6. Medicaid/Medical Assistance 

Long, Reher, & Hanson, P.A.

Paying for Long -Term Care 



üCash/Investment Accounts:

ÁAvailable

ÁPresumed to belong entirely to the Medical 
Assistance applicant.

üReal Estate:

ÁUnavailable

ÁSubject to lien

Long, Reher, & Hanson, P.A.



}By Applicant or spouse.

}For less than fair value during the ñlook-backò 
period result in a period of ineligibility.

$50,000/$5,006 = 9.99  month 

period of ineligibility.

Transfers by a partner = no penalty.

Long, Reher, & Hanson, P.A.



üTransfers between spousesare permissible at any 
time.  

üTransfers to a partner will cause a penalty, unless:

ÁOutside the look-back period
ÁAssets are excluded assets other than a 

homestead
ÁApplicant proves transfer solely for a purpose 

other than obtaining Medical Assistance.
ÁApplicant proves an intent to receive fair value
ÁSole benefit trust for a disabled partner under 

age 65.

Long, Reher, & Hanson, P.A.



}A single person applying for Medical Assistance 
may appropriately reduce excess assets by 
paying his/her partner for care or servicesðin 
some states.

ÁMust be ñreasonableò ïconsistent with a 
charge for similar services in the community.

ÁMust directly benefit the applicant .

Long, Reher, & Hanson, P.A.
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