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llinois recently adopted a new delivery system for its Medicaid and related pro-

grams to link all insured children to regular sources of medical care so that they

receive all the recommended well-child services and screens as well as timely
treatment of diagnosed conditions and injuries.! These developments are the result
of health policy choices that the administration of Gov. Rod Blagojevich made. In
part, however, these developments are also the result of changes that the outcome of
the Medicaid lawsuit Memisosski v. Maram prompted.? We brought the case on behalf
of all children covered by Medicaid in Cook County, Illinois (some 600,000 over-
whelmingly minority children at any given time), under federal Medicaid provisions
that require the states to furnish prescribed levels of service to covered children (the
Early Periodic Screening, Diagnostic, and Treatment (EPSDT) Program provisions)
and ensure access—equal to the access enjoyed by children with other types of health
insurance (the “equal-access” provision)—to doctors and other medical providers.®

In this article we discuss the ideas that went into building the record, the decision,
and the settlement in the Memisovski case, and some of the lessons learned. We con-
sider, among other factors, the use of retained experts; the best use of the state’s own
database of paid Medicaid claims; testimony from the leading doctors in the com-
munity who served as both fact witnesses and nonretained experts, and how to handle
discovery disclosures for such witnesses; and testimony from class members. We also
discuss the reasoning behind the decision to settle the case and particular aspects of
the settlement.

This new system of “primary care case management” is known as lllinois Health Connect; it has a disease management
component known as “Your Healthcare Plus.” See www.illinoishealthconnect.com. lllinois Health Connect requires ben-
eficiaries to select (or they will be assigned to) a primary care provider who functions as a “medical home™ and provides
or coordinates all care. lllinois remains overwhelmingly a “fee for service” system, and lllinois Health Connect is not a
move to capitated managed care in the style of health maintenance organizations. The primary care coordinator receives
a monthly fee for that service and may bill separately for any care for the beneficiary. People who have chronic illnesses
may enroll in Your Healthcare Plus to get enhanced “disease management” services that help them keep appointments,
comply with medication regimes, and avoid duplicative services or medicines. Effective in 2006, lllinois adopted the All
Kids program of health coverage for every lllinois child regardless of income or status or family circumstances. See www.
allkids.com.

2Memisovski v. Maram, No. 92 C 1982, 2004 WL 18783312 (N.D. Ill. Aug. 23, 2004) (Clearinghouse No. 53,827) [here-
inafter Opinion]. The Opinion, other decisions by the court, and many case materials are available free of charge in the
Sargent Shriver National Center on Poverty Law’s website; see www.povertylaw.org/poverty-law-library/case/53800/53827.
Page citations here are to the slip opinion found at the website.

%ld. at 1. The provisions on Early Periodic Screening, Diagnostic, and Treatment (EPSDT) services are located in several dif-
ferent portions of the Medicaid Act: 42 U.S.C. 88§ 1396a(a)(10) & (43), 1396d(a)(xiii)(4)(B) & (r) (2007). A state Medicaid
plan must make available medical assistance that includes EPSDT services for eligible individuals under 21. The equal-
access provision, at 42 U.S.C. § 1396a(a)(30)(A), requires a state plan to enlist a sufficient number of providers so that care
and services are available at least to the extent that they are available to the general population in the geographic area.
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We fled the Memisovski case in 1992 on
behalf of a class of children who com-
plained that despite being enrolled ben-
efciaries of the Medicaid program they
were unable to ¥nd doctors who would
provide them health care. After class cer-
tifcation and initial rounds of discovery
and motion practice, the parties agreed
to stay the case for several years while
Illinois sought permission from the fed-
eral government for a major Medicaid
managed care restructuring (which ulti-
mately never saw implementation).* The
stay permitted informal discovery. With
the stay lifted in 1999, the case entered
its active phase of preparing for trial. A
hotly contested formal discovery took
place over several years; an eleven-day
trial followed in May 2004.

I. The Decision

After a bench trial that lasted eleven
days, U.S. District Judge Joan Humphrey
Lefkow issued a comprehensive decision
on the merits on August 23, 2004. She
declared the Illinois Medicaid program
to be out of compliance with both the
equal-access and EPSDT provisions of
the Medicaid Act.®

A. Plaintiffs’ Enforceable Rights

The decision begins with an exhaustive
analysis that concludes that the plaintifs
have enforceable rights under the equal-
access and EPSDT provisions. In both
pretrial and posttrial briefng, the defen-
dants moved for judgment on the plead-
ings on this issue. Although defendants
had lost two motions to dismiss—both
were based on the same “enforceable
rights” theory—in their motion for judg-

ment on the pleadings they alleged that
the legal landscape had changed when
the U.S. Supreme Court decided Gonzaga

University v. Doe.®

Before Gonzaga, the Supreme Court had
set forth a three-part enforceable-rights
analysis in Blessing v. Freestone.” In Bless-
ing’s analysis, a plaintif must show that
(1) Congress intended the statutory pro-
vision in question to beneft the plaintiF;
(2) the asserted statutory right is not so
“vague and amorphous” that its enforce-
ment would strain judicial competence;
and (3) the statute unambiguously im-
poses a binding obligation on the states
in mandatory rather than precatory
terms.t In 2001, holding that plaintifs
met the Blessing test and could pursue
their equal-access and EPSDT claims,
Judge Lefkow denied the defendants’
second motion to dismiss.®

When the defendants raised the issue
again in their posttrial motion for judg-
ment on the pleadings, Judge Lefkow
held that Gonzaga did not change any-
thing about the Blessing three-part en-
forceable-rights analysis other than
to clarify that the frst factor requires
“rights-creating” language. Therefore,
invoking law-of-the-case principles,
Judge Lefkow limited her ruling to the
Trst Blessing factor; Gonzaga requires that
the statute aford plaintifs “rights,” not
just that plaintifs be in the “zone of in-
terests” where a statute confers benefts.
Both the equal-access and the EPSDT
provisions meet this test, Judge Lefkow
held. The details of this ruling are beyond
the scope of thisarticle, but the well-rea-
soned decision is worth the attention of
advocates contemplating this kind of

“The class was defined as “[a]ll children (persons under the age of 18) in Cook County, lllinois, who, on or after July 1,
1990, have been, are, or will be eligible for the Medical Assistance Program (‘Medicaid’) established under Title XIX of
the Social Security Act.” A separate class of women in Cook County who receive Medicaid benefits and ““have been, are,
or will be pregnant” was also certified. However, the claims on behalf of this class were voluntarily dismissed on May
29, 2003. Opinion at 1.

°ld. at 101.

5Gonzaga University v. Doe, 536 U.S. 273 (2002) (Clearinghouse No. 54,643).
Blessing v. Freestone, 520 U.S. 329, 340 (1997) (Clearinghouse No. 50,109).
8ld. at 340-41.

9Memisovski v. Maram, No. 92 C 1982, 2001 U.S. Dist. LEXIS 16963 at *21 (N.D. lll. Oct. 17, 2001). In 1992 the court
in an oral ruling had denied a similar motion to dismiss. Memisovski v. Wright, No. 92 C 1982 (N.D. lll. Sept. 11, 1992)
(Clearinghouse No. 53,827) (transcript available in the Poverty Law Library, www.povertylaw.org/poverty-law-library/
case/53800/53827).
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case, where the issue will certainly arise
at least once.*

B. Findings of Fact and
Conclusions of Law

After dispensing again with defendants’
recurring claim that plaintifs had noen-
forceable rights, Judge Lefkow made 174
Fndings of fact derived from the diverse
types of evidence that plaintiFs present-
ed at trial. The evidence included reports
from retained experts; testimony from
local doctors who served as nonretained
hybrid fact-expert witnesses, from par-
ents and guardians of class member chil-
dren, and from o¥cials who adminis-
tered the program; and documents. We
describe the evidence in more depth in
the following sections of this article. The
fndings of fact based on this deep re-
cord supplied a solid foundation for the
court’s sweeping conclusions of law.

1. Plaintiffs’ Equal-Access Claim

The court’s conclusions of law start by
establishing the proper framework for
the equal-access claim. The benchmark
for measuring whether children who re-
ceive Medicaid benefts have appropriate
access to care is the access to care that
children who are in the same community
and have private or other public insur-
ance experience. The comparison group
thus excludes uninsured children.®

The court fully credited plaintifs’ re-
tained expert and the hybrid witness
pediatricians in holding that what in-
Ffuences doctors to serve Medicaid pa-
tients is primarily reimbursement rates,
followed by payment delays and other
“hassles.” Average Medicaid rates for
well-child services in Cook County were
about half of Medicare rates for the same
services, and Medicare rates in turn were

lower than private market rates. Pediatric
practices in Cook County could not even
recover their overhead serving Medicaid
children, making it impossible to earn
a living. Hospital staF doctors could not
Tfnd primary care physicians to whom to
refer Medicaid patients upon discharge,
although they had no problem referring
children with other forms of insurance.
Parents found it very hard to obtain care
for Medicaid-insured children. Parents
of both Medicaid and privately insured
children easily found care for their pri-
vately insured children but struggled to
nd care for their Medicaid children,
even from the same doctors. The pe-
diatrician witnesses gave their expert
opinions on the ultimate issue: that the
plaintif children did not have equal ac-
cess to health care. These facts dictated
the court’s conclusion that defendants
violated the equal-access provision.*?

2. Plaintiffs’ EPSDT Claims

Judge Lefkow found two separate viola-
tions of the EPSDT provisions. States
must “eFectively inform” Medicaid fam-
ilies of the availability of the screening,
diagnostic, prevention, and treatment
services of the EPSDT program. Defen-
dants were not giving adequate written
information or adequate reinforcement
of that information and did not achieve
the results that would Fow from adequate
information. The court credited plain-
tifs’ retained expert’s opinion that the
written information that class members
did receive was too complex to inform
the target population efectively and that
health information of this nature is too
complex to convey without one-on-one
reinforcement of written materials. The
court concluded that defendants violated
the requirement that they efectively in-
form plaintifs of the EPSDT services.®

1°The court first analyzes the Gonzaga ruling in detail to frame the discussion and goes on to hold that the equal-access
provision creates enforceable rights based on the provision itself, the additional section of the Medicaid Act (42 U.S.C.
§1320a-2) that affirms the enforceability of “state plan™ provisions, and the weight of authority in the circuits and the
U.S. Supreme Court. The court holds that the EPSDT provisions create enforceable rights by their terms and that the
weight of authority affirms this interpretation. Opinion, at 4-19.

d. at 75-76.
2|d. at 77-82, 85.

3Id. at 85-90.
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